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CURRENT TOPICS. 





THE petition against the repeal of the Bank- 
rupt Law, which is being circulated in the leading 
cities of the country, sets forth in vigorous lan- 
guage that to ‘“‘strike this law from the statute 
book, and remit the business and credit system of 
the country to the different insolvent, exemption 
and stay laws of the thirty-eight states and of the 
several territories, and restore, in cases of insolv- 
ency, the old corrupt system of preferential as- 
signments, fictitious debts, confessions of judg- 
ments and collusive attachments, judgments and 
executions, will prove in the very largest measure 
demoralizing to the business community, conduce 
to wide-spread fraud, derange business calcula- 
tions, and cripple the now returning prosperity of 
the country.” 





While remonstrating against its repeal, the 
petition finds much to object toin the present law, 
and asks for its amendment. To this end it sug- 
gests that a commission should be appointed by 
Congress to examine the working of the present 
act, and to inquire, among other things, whether 
“the amount in value and the number of cred- 
itors required to bring a petition in involuntary 
bankruptcy, ought or ought not to be diminished— 
whether the assignee in bankruptcy ought to be an 
official assignee, or his appointment remain as at 
present in the hands of the creditors—whether 
provision can not be made to compel the summary 
examination of bankrupts and witnesses in any 
district in which the bankrupt or witnesses may 
be found, although not the district in which the 
proceeding is pending, and whether provision 
can not be made for the examination of bankrupts 
and witnesses without expense, or with less ex- 
pense than that under the law as it now stands— 
whether the provision of the statute relative to as- 
signments, preferences and frauds upon creditors 
ought not to be expressed in language more pre- 
cise and definite, and whether the time within 
which a petition in bankruptcy must be brought or 
filed in order to defeat a preference ought not to 
to be enlarged, and whether the interpretation put 
by the supreme court upon those provisions of the 
statute does not require the amendment of those 
provisions—whether a bankrupt who has surren- 
dered all his property, and against whom no fraud 
is shown, should not in a case of first bankruptcy 
receive a discharge from his debts, without regard 
to the proceeding being voluntary or involuntary ; 
whether the provisions for composition should not 
be so altered as more effectually to guard the in- 
terests of creditors; whether voluntary assign- 
ments made with intent to defeat or delay the oper- 
ation of the law ought not again to be prohibited; 
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whether the provisions for the punishment of 
frauds upon creditors ought not to be extended to 
all cases of goods purchased by false representa- 
tion; whether the fees of assignees and officials 
under the act ought not to be diminished ; whether 
the proceedings and practice under the law may 
not be simplified, and the expenses of those pro- 
ceedings reduced,” 


> 


THE decision of the Supreme Court of Michigan 
in Cranson v. Smith, which we publish in our 
present issue, holding the law of that state requir- 
ing all notes and other assignable paper given 
for patent rights to show upon their face that 
they were given for patent rights, and making 
such notes subject to the same defense in the hands 
of every holder as exist against the original holder, 
unconstitutional and void, on the ground that 
Congress alone can determine to whom, and on 
what conditions patent rights shall be granted, 
and how they shall be transferred, is in accord 
with the views taken by the courts in Indiana and 
Ohio in the consideration of similar statutes. In 
State v. Peck, 25 Ohio St. 29, the court say ‘“‘that to 
construe the phrases ‘patent right, patented in- 
vention, and inventions claimed to be patented,’ 
as used in the act, to mean machines manufactured 
under letters patent by the patentee or his assigns, 
would give to them not only an unusual, forced 
and unnatural import, but would seriously inter- 
fere with, and injure the manufacturing interests 
and commercial prosperity of the state, which can 
not be presumed to have been intended by the 
general assembly in the passage of the act.”” And 
see Helm v. First Nat. Bank, 43 Ind. 167, and re. 
Robinson, 2 Biss. 309. During the present month 
Mr. Justice Swayne, in reviewing the opinion of 
Swing, J., of the southern district of Ohio, pro- 
nounced a similar decision, affirming the judgment 
of the district judge. Woolen v. Banker, 6 Am. 
Law Rec. 236. ‘*That the Constitution of the 
United States,” said the learned justice, ‘‘ has con- 
ferred upon Congress the power ‘to promote the 
progress of science and the useful arts, by securing 
for limited time, for authors and inventors, the ex- 
clusive right to their respective writings and dis- 
coveries,’ by sec. 8, art. I, is no more certain than 
that such power has been exercised by the enact- 
ment of patent laws, and that no state can limit, 
control, or even exercise the power. Congress has 
not only regulated the manner in which a patent 
may be obtained, but it has prescribed the manner 
in which such right may be sold and conveyed, 
and has imposed the penalties forthe infringement 
thereof. The national government, therefore, has 
made a patent right property. The patentee has 
paid the government for the monopoly, and it is 
bound to protect him and his assignee in the use 
and enjoyment of it. Any interference whatever 
by any state, that will impair the right to make, 
use, or vend any patented article, or the right to 
assign a patent or any part of it, is forbidden by 








the highest organic law. The statute in question 
is such an interference, and is unconstitutional.” 
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How STRICTLY acounsel in addressing a jury 
must confine himself to the facts in evidence, is 
laid down in the recent case of Rolfe v. The In- 
habitants of Rumford, 66 Me. The plaintiff in this 
case asked the supreme court to set aside the ver- 
dict obtained in the court below, on the ground 
that one of the counsel for defendant in the trial 
of the case was permitted by the court, against the 
objection of the plaintiff, to state to the jury the 
amount of damages recovered in other cases than 
the one on trial, concerning which no testimony 
had been offered, and to declare as a matter of 
fact that these cases were identical or similar to 
the one on trial, and to argue that the damages in 
the case under consideration should not be greater 
than the damages obtained in the cases comment- 
ed on; also, among other things, to argue that the 
counsel for the plaintiff came from another 
country and had appeared in similar cases against 
other towns. The presiding judge failed to give 
any instruction touchiug these arguments, except 
that the facts were to be settled from the testi- 
mony in the case. The Supreme Court reversed 
the case, adopting the language of Fowler J. 
in Tucker v. Henniker, 41 N. H. 317: “When 
counsel are permitted to state facts in argument, 
and to comment upon them, the usage of courts 
regulating trials is departed from, the laws of ev- 
idence are violated, and the full benefit of trial by 
jury is denied. It may be said, in answer to these 
views, that the statements of counsel are not evi- 
dence; that the court is bound so to instruct the 
jury, and that they are sworn to render their ver- 
dict only according to the evidence. All this is 
true; yet the necessary effect is to bring the state- 
ments of counsel to bear upon the verdict with 
more or less force, according to circumstances; 
and if they in the slightest degree influence the 
finding, the law is violated, and the purity and 
impartiality of the trial tarnished and weakened. 
If not evidence, then manifestly the jury have 
nothing to do with them, and the advocate has no 
right to make them. It is unreasonable to believe 
the jury will entirely disregard them. They may 
struggle to do so, and think they have done so, 
and still be led involuntartly to shape their ver- 
dict under their influence. That influence will be 
greater or less, according to the character of the 
counsel, his skill and adroitness in argument, and 
the force and naturalness with which he is able to 
connect the facts he states with the evidence and 
circumstances of the case. To an extent not de- 
finable, yet to a dangerous extent, they unavoida- 
bly operate as evidence which must more or less 
influence the minds of the jury, not given under 
oath, without cross-examination, and irrespective 
of all those precautionary rules by which compe- 
tency and pertinency are tested.’’ See also Berry 
v. State, 10 Ga. 511; Mitchum v. State, 11 Ga. 
615; Bulloch v. Smith, 15 Ga. 395; Dickerson v. 
Burke, 25 Ga. 225; Wightman v. Providence, 1 
Clifford, 524. 





A Bap JuUDGE.—One who tries his friends. 








WHO MAY BE SERVED WITH ORIGINAL 
PROCESS. 

In determining upon whom service should be 
made, the courts have had to meet questions some- 
what difficult of solution. Considerations of the 
character of parties to judicial proceedings, the re- 
lations subsisting between those interested, and the 
manner in which they are represented in the con- 
test, all tend to modify, ina greater or less de- 
gree, the simple rule that “‘service should be upon 
the party adversely interested in the proceeding.” 
The summons, citation or original notice, may, 
under certain circumstances, be legally served 
upon the agent of the party to be affected by the pro- 
ceeding; as where such party is a corporation for- 
eign to the jurisdiction of the court from which the 
summons issues, but doing business, and having 
its interests represented by an agent or manager 
within such jurisdiction. Lafayette Insurance Co. 
v. French, 18 How. 404; Weymouth v. Washington, 
L. & A. R. R. Co., 1 McArthur, 19. But the 
power of obtaining jurisdiction by this kind of 
service arises from the non-residence of the cor- 
porate body so served, rather than from its corpo- 
rate character. For service upon the official 
representative of a domestic corporation, though 
equally valid, is not regarded as service upon an 
agent, but upon the corporation itself. It is a res- 
ident of the state or territory where it was incor- 
porated, in the sense that it has all the local hab- 
itation it can have, there and nowhere else. A cor- 
poration can only be served personally through 
those who exercise its powers and perform 
its functions, and when its officers and ‘directors 
operate beyond the limits of the state by whose 
authority they were created a body corporate, they 
became merely agents of the corporation. When 
they are exercising their official authority within 
the state where they were incorporated, they are 
for the purpose of service of process, the corpora- 
tion itself: therefore, service upon them is per- 
sonal service. Bank of Augusta v. Earle, 13 Pet. 
588. 
In most, if not all the states, jurisdiction of for- 
eign corporations doing business within their lim- 
its, is secured by statutory provisions requiring as 
a condition precedent to their being permitted to 
transact such business in the state, that they des- 
ignate some person as authorized to represent 
them, and upon whom service may be made of all 
process issuing against the corporation. It is suf- 
ficient, however, to render service upon such agent 
binding, if the statute simply declares that service 
may be had upon resident agents of foreign cor- 
porations doing business in the state. By engag- 
ing in business within the limits of a state where 
such a statute isin force, the corporation will be 
looked upon as thereby voluntarily submitting to 
the territorial jurisdiction of its courts—subject 
only to the right of removal to a federal court. 
Lafayette Insurance Co. v. French, supra. But 
jurisdiction cannot in every instance be obtained 
in this manner, even under such statutory provi- 
sions. The statute is intended for the benefit and 
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protection of citizens of the state where it is en- 
acted. It was accordingly held in Sawyer v. North 
American Life Ins. Co., 46 Vt. 697, where the cause 
of action arose out of the state, and between cit- 
izens of another state, and a foreign corporation, 
and original process was served by leaving a copy 
of the summons with its “‘agent and attorney ” 
within the state, that the court thereby obtained 
no jurisdiction. 

To require a non-resident corporation to sub- 
mit to the local jurisdiction of the courts where 
it undertakes to transact business, is merely to 
place it as near as may be upon an equal footing 
with domestic corporations and resident individu- 
als, who may be its rivals for public patronage. 
It would be eminently unjust to compel the states 
to grant to nun-residents the same privileges, im- 
munities and rights as are enjoyed by their own 
citizens, and then deprive them of the same means 
of enforcing contracts against the foreigners as 
they might employ against resident persons and 
corporate bodies; but by the operation of the act 
of Congress, regulating the practice in the federal 
courts, known as the Judiciary Act, this unjust dis- 
crimination is practically effected. Act of March 
3, 1875, § 1. It is there provided that no civil suit 
shall be brought in the circuit court of the United 
Slates, against any person, in any other district 
than that whereof he is an inhabitant, or in which 
he shall be found at the time he shall be served 
with process. The effect of this provision is to 
deprive the circuit courts of all jurisdiction over 
corporations foreign to the state composing in 
whole, or in part, the district where the cause of 
action arises. The corporation, having no legal 
existence beyond the boundaries of the sovereignty 
by which it was created, can not migrate. Con- 
sequently it could neither be an ‘ inhabitant” of 
the district, nor could it be found in such district 
at the time of serving process, though its officers 
might be passing through or found within such 
district, for the officers are not the corporation, nor 
do they represent its personality beyond the limits 
of the state where the corporation is created. 
Bank of Augusta v. Earle, supra; Pomeroy v. New 
York & Hudson River R. R. Co., 4 Blatchf. 120; 
Day v. Newark India Rubber Co., 1 Blatchf. 628; 
Southern & Atlantic Tel. Co. v. New Orleans, etc., 
R. R. Co., 2 Cent. L. J. 88. This question is ably 
discussed and the cases thoroughly reviewed by 
Judge Dillon in the recent case of Stillwell v. Em- 
poria Fire Ins. Co., 4 Cent. L. J. 463, decided in 
the Circuit Court for the Eastern District of Ar- 
kansas. R 

Upon what particular officer of a corporation, 
or upon what class of officers, process may be 
served, is generally regulated by statute in the dif- 
ferent states and by act of Congress, in such cases 
as arise in the federal courts. They include direct- 
ors, presidents, secretaries, treasurers, managing 
agents, and a multiplicity of other officials too 
numerous and too diverse in their titles to ad- 
mit of enumeration. The “‘managing agent” 


has been recognized by the courts, both state and 











federal, as a proper person to serve in such cases. 
The New England Car Spring Co. v. Union Rub- 
ber Co., 4 Blatchf.1. But the process was held not 
well served when the return showed service on the 
‘* business manager,”’ this being an officer unknown 
to the law. Scorpion S. M. Co. v. Mansano, 10 
Nev. 370. Where the suit was against a railroad 
company the summons was held properly served 
upon any one left in charge of the depot, such 
person being a ticket agent or other subordinate 
officer, when no one else had been designated 
to accept service of process in suits arising 
against the company. Railroad Company v. 
Crowe, 9 Kan. 496. But it was held by the same 
court that a corporation would not be bound by 
service upon a mere book-keeper. Chambers v. 
King Wrought Iron Bridge Co., 16 Kan. 270. It 
has also been held where the language of the stat- 
ute was that the service may be upon a director 
of a railroad company, that such language was 
directory and permissive, and not manditory or 
restrictive, and hence service might be had on a 
station agent. State v. Hannibal & St. Joe R. R. 
Co., 51 Mo, 532. 

In suits against public or municipal corpora- 
tions, except when otherwise provided by statute, 
process should be served upon the principal ex- 
ecutive officer at the time of service. Nicholas v. 
Boston, 98 Mass. 39. And it would seem that he 
might be served substantially as though the action 
or proceeding were against him in his individual 
capacity. As when a suit was instituted by attach- 
ment against a school district, under a statute 
providing that all writs against such corporations 
should be served upon theclerk; and the attachment 
law required that a copy of the writ and a list of the 
property should be delivered to the party or left at 
his usual place of abode; an attested copy of the 
writ, etc., being left, during the absence of the 
clerk, at his usual place of abode, with his wife, 
the service was held sufficient. Dow v. School 
Dist., 46 Vt. 108. 

When there are two or more parties who are in- 
terested as partners adversely to plaintiff, service 
upon one would in general bind both. Perrine v. 
Miller, 4 Thomp. & C. (N. Y.) 36; Miller v. Per- 
rine, 1 Hun. (N. Y.) 620. When there are several 
defendants, and the statute or rules of practice re- 
quire service, under certain circumstances, to be 
upon the principal defendant, it becomes an im- 
portant subject of inquiry, as to who is such prin- 
cipal defendant. In deciding this question in a 
case where the party served was a corporation, 
and the custodian of certain shares of stock, the 
property of another defendant, who was not serv- 
ed, it was held that the principal defendant must 
be one such as are known in the chancery books as 
‘*active parties,” and in this case that was the 
owner of the stock, and not the corporation. Cole- 
man’s Appeal, 75 Penn. St. 441. 

Valid service may be had upon a minor, but he 
will not be bound by a written acknowledgment of 
service, whether executed by himself, his guardian, 
or both. Kansas City & C. R. RB. Co. y. Camp- 
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bell, 62 Mo. 585. So may process be served upon 
a convict confined in the penitentiary. Davis v. 
Duffie, 1 Abb. App. Dec. 486. 

In serving process personally upon a party it is 
all important that the right person should be 
served; but it is of little consequence, in general, 
whether he be summoned by his real name, or by 
another. Welch v. Kirkpatrick, 30 Cal. 202; Perry 
v. Woodson, 33 Mo. 319. It has been held, how- 
ever, that where the judgment was against a party 
in his right name, which name varied from that 
appearing in all other stages of the proceedings, 
although he was personally served with process, 
he not appearing to the action, the judgment was 
held to be of no avail. Moulton v. de ma Carty, 
6 Rob. (N. Y.) 470. The authority of this case 
may well be questioned, as it is difficult to see 
wherein it differs essentially from other cases 
where there is a misnomer of defendant who is 
personally served. Ww. 








LIBEL—EVIDENCE—DAMAGES. 


GIBSON v. THE CINCINNATI ENQUIRER. 


United States Circuit Court, Southern District of 
Ohio, 


Before Hon. H. B. BRowN, (Eastern District of Mich- 
igan), District Judge. 


1. LIBEL — NEWSPAPER ARTICLE — ADMISSIBILITY OF 
OTHER ARTICLES IN EVIDENCE.—In an action for libel, 
libelous publications from the same paper, relating to 
other parties, may be put in evidence for the purpose of 
showing that the paper was recklessly conducted. Scripps 
v. Reilly, 4 Cent. L. J. 128, followed. 

2. MEANING OF WorpDs—“ CRIM. CON.”—‘ FLAGRANTE 
DELICTO.”—The explanation of the court, to the jury, of 
the words, “ crim. con.” and “‘flagrante delicto,” approved. 

3. EXCESSIVE DAMAGES.—In an action against a news- 
paper having a large circulation, for a libel charging the 
plaintiff with adultery, a verdict of $3,875 held not ex- 
cessive. 


This was action for publishing in the Cincinnati En- 
quirer, a paper of large circulation and influence, the 
following libel: 

“ STILL ANOTHER.—The new city of Huntington, up 
the river, is now enjoying one of the juciest crim. con. 
scandals of the day. The parties are one Gibson, a 
Republican editor, and the wife of a railroad official at 
Huntington, West Virginia, who were caught in flla- 
grante delicto on the steamer Bostona, and hustled 
ashore at midnight by Captain Bryson.” 

Evidence was given on behalf of the plaintiff tend- 
ing to show that he was a person of good reputation, 
having a wife and several children; that he was en- 
gaged in publishing a newspaper in Huntington, cir- 
culating as a family newspaper in the adjoining coun- 
ties of West Virginia, Ohio and other states; that the 
circulation of defendant’s paper was about 15,000 daily, 
of which 100 copies were sold in Huntington, and 300 
within the circula: ing limits of plaintiff's paper. 

The defendant gave evidence tending to show that 
the article was innocently published as a matter of 
news; that the editer received a printed slip contain- 
ing the article, in an envelope, gost-marked Hanting- 
ton, West Virginia, without any name or address; that 
he put it inte the paper without any malice or even 
knowledge of the plaintiff, and that a correction or re- 
traction was afterwards published in the Enquirer by 
way of apology. 








The jury returned a verdict for the plaintiff, assess- 
ing his damages at $3,875. 

Defendant moved for a new trial upon the several 
grounds stated in the opinion. 


T. D. Lincoln, for plaintiff; Hoadly, Johnson ¢& 
Colston, for defendants. 


Brown, J.: 

The first error assigned is in the admission of the 
article immediately preceding the libel in question, 
and in permitting the same to be read to the jury. 

I am imformed by the learned judge who presided 
at the trial, that in fact only the caption of the article 
was read to the jury as explanatory of the words 
“Still Anotiver;” but it is claimed that even this was 
erroneous, unless the words “Still Another” were aid- 
ed or explained by an inuendo, referring to the pre- 
ceding article, which was entitled, ‘Terrible Charge 
against a Methodist Preacher.” I think the defendant 
has mistaken the province of an inuendo. There is 
here no ambiguity of language of which it is the func- 
ton of the inuendo to point out the meaning, but a 
mere reference to something which evidently preceded 
the libel in question, and to which it was not an error 
to direct the attention of the jury. 

But I am inclined to think the entire article, which 
was also libelous in its nature, was admissible as bearing 
upon the question of damage. While it is doubtless 
true that the commission of one grave offense can not 
be proven by evidence of another offense committed 
at a different time and place, there is a class of cases 
holding that where the knowledge or intent of the 
party is at an issue, evidence of other aets of a sim- 
ilar nature, done at or about the same time, is com- 
petent evidence of his method of doing business; for 
instance, in prosecutions for passing counterfeit mon- 
ey, evidence that the prisoner made efforts to pass 
counterfeit money upon other persons than those 
set forth in the indictment is always competent as 
bearing upon the question of scienter. Wharton’s 
Criminal Law, section 1457; 1 Phillips on Evidence, 
768-9. So also in prosecutions for frauds upon the 
revenue, evidence that the party has committed 
other frauds of a similar character is constantly ad- 
mitted as bearing upon the question of intent, Alli- 
son v. Matthieu, 3 Johns. 235; Hennequin v. Nayler, 
24 N. Y. 139; 1 Phillips on Evidence, 750, 753, 758-9. 
So also in action against a railroad company for dam- 
ages occasioned by fire from locomotives, evidence that 
other locomotives belonging to the same road were in 
the habit of throwing sparks beyond where the fire 
took place is competent as showing the general char- 
acter of the equipments used by the road. Sheldon v. 
Hudson River Railroad Company, 4 Kern, 220; Pitts- 
burg, Fort Wayne and Chicago Railroad v. Ruby, 38 
Ind. 311-12; Aldridge v. Great Western Railroad 
Company, 3 M. & G. 515; Field v. New York Central 
Railroad, 32 N. Y. 339. The same rule has also been 
applied in actions for libel, and evidence of other ar- 
ticles of a libelous nature, has been held competent as 
showing a want of care in guarding the columns of 
the paper against the insertion of such articles. Pear- 
son v. Lemaitre, 5 M. & G. 700; Chubb v. Westley, 6 
C. & P. 436. 

In the case of the Detroit Daily Post Company v. 
McArthur, 16 Mich. 454, the court observes: “ The 
employment of competent editors, the supervision by 
proper persons of all that is to be inserted, and the 
establishment and habitual enforcement of such rujes 
us would probably exclude improper items, would re- 
duced the blameworthiness of the publisher to a mini- 
mun, for any libel inserted without his privity or ap- 
proyal, and should confine his liability-to such damages 
as include no redress for wounded feeling, beyond what 
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is inevitable from the nature of the libel. * * * If, 
on the other hand, it should appear, from the frequent 
recurrence of similar libels, or from other proof tend- 
ing to show a want of solicitude for the proper conduct 
of his paper, that the publisher was reckless of conse- 
quences, then he would be liable to increased damages, 
simply because, by his own fault, he had deserved 
them. By such recklessness he encouraged fault or 
carelessness in his agents, and becomes in a manner in 
complicity with their misconduct.” This rules has 
very recently been affirmed by the same court, in the 
case of Scripps v. Reilly, 4 Cent. L. J. 128. In this case 
it was also claimed that the court erred in admitting 
certain publications relating to other parties. It was 
made a question whether the paper was conducted with 
sufficient care to save plaintiff in error from punitory 
damages, in case the jury should find the article libel- 
ous, and no actual malice. “If such mode of proof 
was proper, these articles tended to show the want 
of such care.” The McArthur case is here cited as 
plainly imputing the right to show the recurrence of 
similar libels, and implying distinctly that particular 
instances may be adduced to make out the fact of gen- 
eral recklessness in the conduct of the paper. 

In the charge to the jury in this case the learned 
judge laid the exemplary damages before them in the 
following words: ‘‘ So that before you can go beyond 
the general damages indicated by the pleadings in the 
case, and give exemplary damages, you must find 
either that it was wilful, or that there was that active 
want of care which would raise the presumption of 
conscious indifferenee, not gross negligence, but a 
conscious indifference to the rights of the plaintiff.” 
In this view of the case, it seems to me that no er- 
ror should be predicated upon the admission of this 
article. 

Secondly. It is claimed that the court erred in defin- 
ing to the jury the meaning of the abbreviation “crim. 
con.” There is nothing in this objection. Courts take 
judicial notice of the meaning of words and idioms in 
the vernacular of the language, 1 Greenleaf’s Evidence, 
sec. 5,and no colloquium or inuendo is necessary to 
point out their meaning. Where the meaning of the 
words is well settled by common usage, there is no use 
of calling persons to testify as to what was meant by 
them at the time they were uttered, or to explain their 
meaning if published in a newspaper. The words 
“crim con.” are usually understood as an abbreviation 
for “ criminal conversation,” and these words have of 
themselves acquired a fixed and universal significance. 

Third. Equally unobjectionable was the translation 
by the court of the words * flagrante delicto.” While 
a libel published in a foreign language would, ordina- 
rily, be interpreted by witnesses skilled in the knowl- 
edge of both languages; there is a class of foreign 
words that have been so far anglicized by common use 
as to have become, substantially, a part of the langu- 
age. Instances of these are, ‘‘ habeas corpus,” ** bona 
fide,” “prima facie.” “a fortiori,” from Latin, and a 
large number from the French and other modern lan- 
guages. Wherever such words occur, it is clearly 
within the province of the court to define them to the 
jury. Townsend on Slander and Libel, 160, note 2; 
Homer v. Taunton, 5 H. & M. 661,667; Barnet v. Allen, 
8 H. & N. 376; Hoare y. Silverlock, 12 Ad. & El., N. 
8., 624. It is only where the words are ambiguous, ob- 
scure, or used in a local or technical sense that an inu- 
endo isneeessary. Indeed, if the whole libel had been 
published in a foreign language, and the court had as- 
sumed to translate and define its meaning to the jury 
without the aid of experts, it is difficult to see how 
this error could be made the ground for a new trial. 
It is only error that prejudices which justifies setting 
aside the verdict; and if the translation is in faet eor- 





rect, it is difficult to see wherein the prejudicial error 
lies. Certainly the definition given by the learned 
judge of the words “ in flagrante delicto,” if any defin- 
ition were necessary to an ordinarily intelligent jury, 
was undoubtedly correct. There is no ground here 
for a new trial. 

Fourth. It was insisted with great earnestness, that 
the court should set aside the verdict upon the ground 
of excessive damages. Nothing is more difficult than 
to determine inan action of tort, for injury to person 
or reputation, what damages are excessive. In actions 
upon contract they can, ordinarily, be computed with 
some degree of certainty. Frequently they are the 
subjects of mere mathematical calculation. In such 
cases a slight excess might justify the court, if not in 
setting aside the verdict, at least in making the refusal 
of a new trial conditioned upon a reduction; but in ac- 
tions of tort an exact computation is not only impos- 
sible, but there is frequently an entire absence of data 
from which the amount of damages can be approxi- 
mately estimated, and especially is this so in regard to 
injuries to person or to reputation. In actions for 
libel so much depends upon the relative situation of 
the parties, the character of the language used, and the 
amount of publicity given to the libel, that it is scarce- 
ly too much to say there is no rule beyond the discre- 
tion of the jury. I find the law upon this subject thus 
stated in Townsend on Libel, Section 293: ** As the 
amount of damages in an action for slander or libel is 
always a subject for the exercise of the sound discre- 
tion of the jury, who may give more or less, according 
to their conclusions from the whole case, respecting 
the motives of the publisher, a verdict in such an ac- 
tion will not be set aside for excessive damages, unless 
there is some suspicion of unfair dealing, or unless the 
case be such as to furnish evidence of prejudice, par- 
tiality or corruption on the part of the jury. The case 
must be very gross and the damages erroneous to justi- 
fy a new trial on the question of damages.” A few in- 
stances where applications have been refused, will 
show the general reluctance of courts to set aside 
verdicts in actions of this kind upon the ground of ex- 
cessive damages. In McDougall vy. Sharp, First City 
Hall Recorder, the charge was perjury, and the verdict 
$3,500 which the court refused to disturb; in Tillot- 
son vy. Cheetham, 2 Johns. 63, the court refused to set 
aside a verdict for $1,400 for aceusing the plaintiff of 
political corruption. ‘“ A case must be very gross and 
the recovery enormous to justify our interposition on 
a mere question of damages in an action for slander.’’ 
In Ryckman v. Parkins,9 Wend. 470, a verdict in 
slander of $7,000 was sustained; in Trumbull v. Gib- 
bons, N. Y. Jud. Reposit. 1, a verdict of $15,000, and in 
Fry v. Bennett, 4 Duer. 247, one of $10,000 for publish- 
ing charges against the plaintiff as manager of an 
opera company were also held insufficient to justify 
the interference of the court. In Dubery v. Gunning, 
6 T. R. 651, the court refused to disturb a verdict of five 
thousand pounds in an action for criminal conversation, 
and in Coffin v. Coffin, 4 Mass. 1, the court sustained a 
verdict of $2,500 for slander spoken in the House of 
Representatives. The case was tried in 1808, when the 
purchasing value of $2,500 was at least twice what it is 
to-day. In Letten v. Young 2 Met. 558, the Supreme 
Court of Kentucky réfused to set aside a verdict of 
$4,000 in an action of slander. 

The cases of this character, in which the courts have 
granted new trials upon this ground are not only very 
rare, but will always be found to be accompanied by 
strongly mitigating circumstances. In Nettles v. Harri- 
son 2 McCord, 230, the defendant said of the plaintiff 
that he kept a house of prostitution, verdict $5,000. A 
new trial was granted, as the words were uttered but 
once, and were induced by plaintiff ing defend: 
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ant’s son to visit his house, having daughters of none the 

_ best characters, with whom his son had been too inti- 

‘mate. In Freeman v. Tinsley 50 Ill. 497, a verdict of 
$2,500 was set aside in an action for slander, where the 
words were spoken in high excitement, provoked by 
the plaintiff, and under a plea of justification it was 
shown the plaintiff had been indicted forthe crime 
with which he was charged, andin connection with 
proof of doubtful associations and suspicious charact- 
er. In the case of Scripps v. Reilly, above cited, a 
libel was published in a newspaper having about the 
circulation of the Enquirer, imputing a charge of 
adultery to a prominent citizen of Detroit, the jury 
returned a verdict for $4,000, and although a new trial 
was finally obtained, the fact that the damages were 
excessive was not suggested by the astute counsel who 
defended the case. Upon the retrial the verdict was 
increased to $5,000. In Neal v. Lewis, 2 Bay, 204, the 
Supreme Court of South Carolina refused to set aside 
a verdict for $3,000 for calling the plaintiff a rascal, vil- 
lain, swindler and thief. ; 

While if the language used in the case under consid- 
eration had simply been spoken of the plaintiff in the 
presence of a few persons, or had been published only 
in a letter or other private communication, the dam- 
ages might be excessive enough to justify the interpo- 
sition of the court, a very different rule obtains where 
the publicity given tothe chargeis so great. While 
there was no evidence of express malice, there is cer- 
tainly testimony tending to slow that the steamer Bos- 
tona, on which the crime was charged to have taken 
place, made frequent trips to Cincinnati, and that very 
slight dilligence on the part of the defendant in sending 
a messenger to the steamer would have shown the falsi- 
ty of the charge. 

The disagreeable feature of the case was the fact that 
the plaintiff and defendant were publishers of news- 
papers of opposite politics, but as the instructions to 
the jury were characterized by great fairness and tem- 
perateness of language, as they were strictly cautioned 
against political influence, and as the amount of the 
verdict was entirely consistent with the absence of 
such influence. I see no reason for taking this into con- 
sideration. While juries are very apt to be biased, 
more or less, by their political or religious opinions, 
it would be very unsafe for courts to assume that a 
verdict was dictated by those considerations, without 
clear proof of the fact. The charge made against the 
plaintiff was one very likely to injure him severely in 
his social relations, and to impair his reputation among 
his neighbors as a good citizen. The publicity given 
to itin defendant’s paper was very great. The amount 
of the verdict suggests a compromise of conflicting 
opinions, and I think it quite within the discretionary 
limits of the jury. 

The motion for a new trial must be denied. 


iin 
—_— 


ASSIGNMENT FOR BENEFIT OF CREDIT- 
ORS BY INSOLVENT CORPORATION. 


EAMES ET AL. v. THE STATE SAVINGS INSTI- 
TUTION ET AL. 


Circuit Court of Cook County, Illinois. In Chancery, 
September, 1877. 


1. ASSIGNMENT FOR BENEFIT OF CREDITORS—ULTRA 
VirEs.—A bona fide assignment for benefit of creditors, by 
an insolvent corporation, is not ultra vires. 

2. RECEIVER.—But, where such assignment is preceded 
or accompanied by acts, which show an intention to de- 
fraud the creditors, a court of equity will intervene by the 
appointment of a receiver, notwithstanding such assign- 
ment. 

This was a bill filed by depositors in the State Sav- 











ings Institution of Chicago, a savings bank incorpora- 
ted by special charter granted by the Legislature of 
Illinois in 1861, praying an injunction against further 
proceedings under an assignment of all its effects, 
made by the bank to the defendant Abner H. Taylor, 
in trust for the payment of depositors and creditors. 
The bill also prayed for the appointment of a receiver, 
to take charge of the assets of the bank and to wind up 
its affairs, under direction of the court. The facts are 
sufficiently stated in the opinion. 

E. B. Sherman and J. L. High, for complainants. 

The case resolves itself into two propositions: I. A 
general assignment of all its assets, by a failing and 
insolvent corporation, is ultra vires, and hence void. 
If. An abandonment of their trust by theofficers of a 
savings bank is sufficient ground for an injunction, 
and a receiver. 

I. The assignment is ultra vires. A transfer of all 
the powers and properties of a corporation, without 
legislative authority, is against public policy and in dis- 
regard of the duties and obligations of the company. 
Hayes v. Ottawa, Oswego & Fox River Valley R. R. 
Co., 61 Ill. 422. A corporation can not lease or dispose 
of any franchise involved in the performance of its ob- 
ligations to the state, without legislative consent. 
Black v. Delaware & Raritan Canal Co., 9 C. E. Green, 
465. The act of 1877, regulating assignments for the 
benefit of creditors, confers no such authority, and 
does not enlarge the powers of corporate officers in this 
regard. And the assignment by the bank to Taylor is 
a surrender of chartered rights, an abandonment of the 
franchise and a delegation of trust, imperatively de- 
manding the interposition of equity. Corporate offi- 
cershave no propertyin the charter, franchises or 
assets of the corporation, but are only trustees for their 
faithful management. A fortiori is this true in the at- 
titude of officers in a savings bank toward their de- 
positors. 

II. Abandonment of trust by officers of a corporation, 
warrants the interposition of equity by an injunction 
and a receiver. The trust relation is contemplated by 
the charter, and is clearly expressed in the by-laws, by 
which the bank becomes custodian of savings deposi- 
ted for reinvestment and management. It is not an 
ordinary commercial transaction, or the status of debtor 
and creditor, but the relation is that of trustee and 
cestui que trust. The assignment is a virtual abandon- 
ment of their trust by the corporate officers, and the 
president and cashier have absconded. The jurisdic- 
tion of the court to interpose a receiver upon such a 
state of facts is well established. See Evans v. Coven- 
try,5 De G. M, & G. 911; Conrd v. Gray, 4 How. Pr. 
168; Lawrence v. Greenwich Fire Insurance Co., 1 
Paige, 587. And the statute of Illinois has so far en- 
larged the jurisdicion of courts of equity over insolvent 
corporations as to place the question beyond the do- 
main of controversy. It provides that “courts of 
equity shall have full power, on good cause shown to 
dissolve or close up the business of a corporation, to ap- 
point a receiver therefor, who shall have authority, by 
the name of the receiver of such corporation, to sue in 
all courts and do all things necessary to closing up its 
affairs, as commanded by the decree of such court.” 
Rev. Statutes of Illinois, 1874, Ch. 32. § 25. 

C. C. Bonney, for complainants. 

1. As a simple debtor, a corporation like a natural 
person, can make an assignment for the payment of 
debts. But atrustee, whether a corporation or a natural 
person, can not lawfully assign and transfer a trust- 
estate. > 

2. All assignments made by corporations are subject 
to the superior power of the court of chancery to in- 
tervene, supersede the assignment and wind up the 
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corporation for any good cause. The court of chancery 
might permit an assignment to stand, if it would ac- 
complish all that the nature of the case would require. 

8. The act regulating voluntary assignments is to be 
construed in pari materia with section 25 ofthe act of 
corporations. This section 25 operates as a proviso 
to the involuntary debtor’s act; and in case of a cor- 
poration, gives the court of chancery exclusive juris- 
diction where any cause for winding up the corpora- 
tion appears. 

4. Itis a fundamental rule that when the court of 
chancery takes jurisdiction for one purpose, it takes it 
for all, and administers complete justice. 

The grounds of chancery jurisdiction in this case are 
as follows: 

a. Violation and abandonment of trust. 6. Liability 
of trustees to account for fraud and mismanagement. 
c. To wind up and dissolve the corporation. d. To 
marshal and distribute its assets, protecting the equi- 
ties of the trust-accounts. e. To prevent a multiplicity 
of suits. 

5. The causes of forfeiture of the corporate fran- 
chises in the case of the States Saving Institution are as 
follows: 

a. Acts rendering the continuance of the discharge of 
the corporate functions impossible. 6. The complete 
abandonment of the trust-institution, its assets and 
business, by all its officers and directors, and a very 
large majority of its stockholders. c. Gross and long 
continued violation of the corporate trusts. 

6. The managers of an insolvent corporation are 
trustees, as well for the creditors as for the stock- 
holder. Richards v. N. H. Ins. Co., 43 N. H. 263. 

7. The assignment to Taylor, if it be permitted to 
stand, must be executed under the supervision of the 
county court. But the powers of that court are entirely 
inadequate to the case presented. The court of chan- 
cery will, therefore, by virtue of its transcendant juris- 
diction, supersede the authority of the assignee and 
the county court, and take the administration of the 
assets of the bank into its own hands. 

8. The general power of corporations to make assign- 
ments at law, is qualified and restrained by the pro- 
vision of the corporation act giving courts of equity 
authority to appoint receivers and wind up corpora- 
tions for any good cause shown. Burrill 2d Edn. 614. 

The right of corporations to assign their property for 
the benefit of their creditors, is also restrained in some 
states, (a) by general statutes on the subject of insolvent 
corporation ; (6) giving to the courts of equity the pow. 
er of restraining them by injunction; (c) appointing 
receivers to take possession of their property; (d) and 
providing for its distribution among their creditors; 
(e) and for their dissolution. Citing inter alia, R. 8. 
Tils, 1855, p. 116, § 26 e¢ seg. [Banking.] 

9. This court ought not to tolerate the appoint- 
ment of a successor in trust, by the absconding rob- 
bers of the bank. 

10. Neither ought this court to tolerate the assump- 
tion of irresponsible mass-meetings and committees, 
that their proceedings and resolutions ought to influ- 
ence the action of the court, which the complainants 
seek in pursuance of the long established principles of 
equity. The more responsible the names of the man- 
agers of the meetings, and the members of the com- 
mittee, the more vicious the precedent that would be 
established. 

11. The entire responsibility of protecting the cred- 
itors of the bank, is transferred by the bill and motion 
in this case, to the court. It is, therefore, for the court 
to discharge that responsibility without any regard 
to public clamor or popular prejudice. 

12. In the appointment of a receiver, the court is 
called upon to protect the interests of the depositors, 





and toa certain extent the interests of the honest debt- 
orsof the bank, and the interests of the communi- 
ty and its banking institutions, and at the same time to 
uphold thesupremacy of the law and teach the depos- 
itors to look to the court, rather than mass-meetings 
for the protection of their interests. 

In selecting a receiver there will be required high 
ability, long experience, strict integrity, leisure to act, 
and the ability to give a very large bond. 

Sidney Smith, for the defendant Taylor, assignee. 

The right of a corporation to assign its property in 
trust for the payment of its debts, is beyond question. 
There can be no more legitimate function of a corpo- 
ration than the payment of its debts. It isnot the de- 
struction of the corporation, or its suicide, but rather 
the execution of its legitimate functions. And a cor- 
poration has the same right as an individual debtor to 
execute a general assignment of all its property in 
trust to secure the payment of its debts. De Ruyter 
v. St. Peter’s Church, 3 Barb., ch. 119, affirmed by the 
New York Court of Appeals, 3 Comstock, 238. The 
opinion of Chancellor Walworth in this case, as re- 
ported in 3 Barb., ch. 119, reviews all the authorities, 
and places the doctrine beyond controversy. 

WILLIAMS, J.: 

The bill in this case asserts the execution of the as- 
signment to Taylor of all the assets of the bank, in- 
cluding the banking-house; the transfer to the bank 
by the stockholders, immediately before the assign- 
ment of 2,000 shares of stock, and the delivery of pos- 
session of the banking-house and the assets of the bank 
to the assignee; the abandonment of the same by the 
officers of the bank, and the departure of the president 
and cashier from the county. 

It alleges that before the assignment and abandon- 
ment of their trusts by the officers of the bank, they 
had been guilty of gross mismanagement of their trusts, 
and had wasted and misapplied the assets of the bank, 
and claims that on account of the abandonment of their 
trusts, and the attempted transfer of the trust estate 
to Taylor, some fit person should be appointed to be 
the receiver of the estate. 

The allegations of the bill are such as would warrant 
the appointment of a receiver had no assignment been 
made, but itis said that the bank had a right to make 
a general assignment for the benefit of its creditors, 
and having made it, the court ought not to take juris- 
diction of the estate. The right of corporations to 
make bona fide assignments for the benefit of creditors 
must be admitted. 

But the right of courts of equity, “‘on good cause 
shown, to dissolve or close up the business of any cor- 
poration, to appoint a receiver therefor,’”? who shall 
have full power and authority to sue in all courts, and 
do all things necessary in closing up the affairs of the 
corporation, is expressly conferred by the statute of 
this state. The “ good cause” referred to in the stat- 
ute is shown in this case by the allegations of the bill. 
The bank having assigned all its property, including 
its banking-house, and the principal officers having 
absconded, its functions as a bank can no longer be ex- 
ercised, and under the statutory provision a receiver 
can be appointed to wind up itsaffairs, and such action 
supersedes the assignment. The power of the court in 
the circumstances exists by virtue of the statute, and 
probably would exist even in the absence of any stat- 
utory provision. If the power exists, the propriety of 
its exercise cannot be questioned. It was fully and 
frankly admitted by the counsel for the assignee. It is 
only a court of equity that can give to the creditors of 
the bank adequate relief. The depositors want relief, 
not only against the bank by a provident wise, and 
expeditious administration of its assets, for their ben- 
efit, but they want to reap all benefit which", they can 
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derive from the liability imposed by law upon the stock- 
holders. The assignee could do nothing for the debt- 
ors as against the stockholders, and it is only in a court 
of equity that such relief can be adequately adminis- 
tered. A receiver can not only do all that the assignee 
could do for the benefit of the depositors, but can 
probably collect for them many thousands of dellars 
which the assignee would have no possible means of 
reaching. I am fully satisfied that the court has the 
power, and that it is. its duty, to appoint. a receiver. 


— 
— 


INJUNCTION—CONTEMPT OF PROCESS OF 
STATE COURT BY RECEIVERS OF FED- 
ERAL COURT. 





SAFFORD FT AL. v. THE PEOPLE. 


Supreme Court of Illinois, June Term, 1877. 
[Filed October 9th, 1877.] 
Hon. BEN. R,. SHELDON, Chief Justice, 


SIDNEY E, 
“ TT. LYLE DICKEY, 
“ JOHN SCHOFIELD, 
‘© PINCKNEY H. WALKER, 
‘“ JouNn M. Scort, 
“ ALFRED M. CRA 
Ow THE Gth of Mareh, 1873, an injunction was granted by 
the state court against the Cairo and Vincennes Railroad, 
restraining its agents, employees and attorneys from the 
use of an avenue in the city of Cairo for loading and un- 
loading cars, from leaving them standing thereon, or mak- 
ing up trains, and from using railroad tracks for switching 
ears or trains thereon, or for any purpose other than for 
transit of cars and trains over their tracks, etc. This writ 
was served on an agent of the corporation on the next day. 
Qn the 5th of March, 1874, plaintiffs in error were appointed 
by the U. 8S. District Court for the southern district of 
Illinois, receivers of the road, and entered upon the dis- 
eharge of their duties. They disregarded the injunction, 
and switohed daily upon the forbidden track large numbers 
of cars te be loaded and unloaded, etc. Held, that the re- 
eeivers acted in contempt of the state court, and are 
amenable thereto. The order and writ are matters of pub- 
lic record, of which all persons are bound to take notice at 
their peril, and the receivers are legally the agents of the 
corporation, although they are under the direction of the 
court appointing them. The Federal Court could not 
legally dissolve the injunction granted by the state court. 


WALKER, J., delivered the opinion of the court: 

It appears that on the 6th day of March, 1873, a bill 
was filed praying an injunction against the Cairo and 
Vincennes Railread Company, to restrain it and its 
agents, employees and attorneys from the further use 
of Commereial avenue, in the city of Cairo, for loading 
and unloading cars, from leaving them standing there- 
on, or making up trains, and from using railroad 
tracks, from switching cars or traios thereon, or for 
any purpose other than for transit of cars and trains 
over their tracks, except the company might use their 
tracks south of and below Sixth street for making up 
trains and switching, and of using their tracks below 
Fifth street, except at street crossings, for storing, 
loading and unloading cars,and of using their tracks be- 
tween Seventh and Eighth streets, and between Eighth 
and Ninth streets, for standing passenger trains except 
for such time as might be necessary on their arrival and 
departure. A writ was on that day granted according 
to the prayer, restraining them until the further order 
of the court. The writ was served on an agent of the 
company the next day. 

On the 5th day of March, 1874, plaintiffs in error 
were appointed by the United States Circuit Court for 
the Southern District of Illinois, receivers of the road, 
and entered upon the discharge of their duty as such. 
They,_in disregard of the injunction, caused to be 
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switched daily, upon the side-track, large numbers of 
ears to be loaded and unloaded, and allowed cars to be 
left standing on the side-track in the portion of the 
avenue from which the company had been restrained. 

It is, however, set up as a defense, that they were 
not the agents or servarts of the railroad company, 
but, being appointed receivers by the Federal Court, 
they were its agents, and were not amenable to, nor 
were restrained by, the injunction of the state court. 
And if they were, by force of the writ, it was in effect 
annulled by a decree of the Federal Court, acthorizing 
them to perform the several acts which are charged as 
violating the injunction. 

The railroad company was under restraint by an 
order of a court of competent jurisdiction at the time 
plaintifis in error were appointed receivers, and no 
question can, with any pretense of legal] prineiple for 
its support, be urged against the binding force of the 
injunction. Aceording to every principle of law, it 
was binding upon all persons to whom it was directed, 
and, in the very necessities of the case, its scope and 
operation must be broader than is claimed by plaintiffs 
in error. The order and writ are matters of public 
record, of which all persons are bound to take notice 
at their peril. If the court were to enjoin a person 
from doing a specified act in reference to a piece of 
property of which he was the owner, and he were to 
sell it pending the injunction, can it be possible that 
the authority of the law, as spoken by its appropriate 
tribunals, could be defied and successfully resisted by 
the purchaser doing the very act the law had prohib- 
ited his vendor from doing? Most assuredly not. Sup- 
pose, in this cage, the road, property and franchises of 
the company had been sold, would that have revoked 
and annulled the restraining order of the court, and 
permitted the purchaser to have proceeded to the per- 
formance of the prohibited act? Most unquestionably 
not. The authority of the law can not be so easily 
evaded and thwarted. It surely has some vigor, and 
its decrees must have some force. To hold otherwise 
would be to render the courts impotent, and their 
powers only effective so far as litigants might choose 
to acquiesce. In the cases supposed, besides a number 
of others that might be cited, the purchaser would 
take the right precisely as it was held by the seller. 
If he were under restraint as to its use, the vendee 
would be under the same restraint. 

In this case the injunction was against the corpora- 
tion as a legal entity, and its agents, servants. etc. 
When the receivers were appointed by the federal 
court there was no change in the corporate body. Its 
existence was intact with its legal functions unimpair- 
ed, but simply its acts were performed by agents ap- 
pointed by the court and not by the corporation. And 
the agents appointed by the court to perform its duties 
and exercise its functions are legally its agents, al- 
though they are under the direction of the court ap- 
pointing them within the limits of its charter. The 
court only authorizes the receivers to exercise the 
privileges and perform the duties prescribed by the 
charter. The court does not, nor could it if it at- 
tempted, enlarge or restrict the powers, and duties 
conferred by the charter. When it appoints the re- 
ceivers the court assumes the management of the cor- 
poration under and in accordance with the charter, 
and is barred by its provisions to the same extent that 
are the directory. And the agents appointed by the 
court are required by it to act within the limits of the 
charter and to perform all duties imposed thereby. 

When the court thus seized the control and manage- 
ment of the road, it was not thereby released from any 
debt, legal liability incurred or the performance of 
any duty imposed. In this case, this company was 
under the duty to obey the injunction, and the. federal 
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court did not, nor could not, legally dissolve the in- 
junction ‘rightfully granted by the state court. The 
decree appointing the receivers does not in the least 
pretend to do such an act. The petition for their ap- 
pointment does not ask for it, nor does the decree in 
the remotest manner refer to or purport to in anywise 
dissolve, modify or affect it. And the law does not 
operate to interfere with its operation in any degree. 
The receivers were then bound to observe and obey 
the injunction whilst in force precisely as though they 
had been appointed and were acting under the direct- 
ory. The deeree of the federal court neither required 
nor authorized them to act differently. 

It appears that the plaintiff in error and two of their 
employees, being attached for contempt of court in 
disregarding the injunction, applied to the federal 
court te annul the injunction and to have the attorney 
causing the arrest attached for contempt of that court, 
and for leave to lay an additional track in a pertion of 
the avenue. Of course the prayer to annul the order 
granting the injunction by the state court, and the at- 
tachment of the attorney was not, as it could net, be 
granted, but the court authorized the laying of the 
side track as asked, for the purpose of passing of 
trains and “‘for standing of cars thereon above Twen- 
tieth street, in such manner as not to unnecessarily in- 
terfere with the public rights thereon or obstruct 
street erossings, aud only such reasonably length of 
time as may be required for loading and unloading 
such cars.” Now here was only permission tostand 
cars above Twentieth street, and yet these plaintiffs 
in error, in violation of the injunction of the state 
court, amd in utter disregard and contempt of the 
order of the federal court, permitted ears te stand 
on the avenue and to be loaded and unloaded 
below Twentieth street. They thus’ seem te have 
been actuated by a disregard for all authority, 
both federal and state, in their management of 
the road in the city. When they have so acted, it 
is strange that we shall be asked to indorse and sane- 
tion their acts. We do net perceive the slightest ex- 
cuse for their cenduct. They first defy the injunction 
of the state court, and when they are about to be com- 
pelled to submit to its power and authority, they, to 
carry out their purposes, appeal to the federal court to 
abrogate the order of the state court and punish its 
officer for attempting to enforce its decree, and to ob- 
tain permission to proceed im acts violative of the in- 
junction. And failing in that by only obtaining leave 
to stand, load and unload ears above Twentieth street, 
they persistently continued in their purpose, and did 
stand and load and unload cars belew that point, and 
then ask this court to say that such defiance of author- 
ity is legal, justifiable and not a contempt of the au- 
thority of the state. Nor is it [any] the slightest ex- 
cuse to say that they did not know the ferce and effeet 
of the injunction. They, by their petition to the dis- 
trict eourt, set out in terms the order of the judge 
granting the injunction, amd can not be heard te say 
they did not understand its force. as the language was 
plain, simple, and easily understood by the most ordi- 
nary intellect. But had it net been easily comprehended 
it was their duty to learn its import. They do not say 
in their petition to the federal court that they can not 
understand its import, but they ask that it be held to 
be void. Even if they had not.seen the writ, knowing 
that it had been issued, it was their duty to see and 
learn its import. 

Nor is Safford exonerated from responsibilty because 
he, by arrangement with Morrell, teok no active part in 
the running arrangements of the road. He was equally 
bound for Morrell’s acts, and knowing of the injuncton 
and of the limitation of their powers, by the order 
of the federa] court.on his owa petition, he was bound 








to see that the orders were not disobeyed by Morrell 
or their employees. He could not escape liability by 
merely remaining inactive. He was bound to act to 
prevent disobedience to these ordera, and can not 
shield himself by saying others did the act. 

Nor is it any defense to say if they did defy the au- 
thority of the state, acting through its properly con- 
stituted authorities, they have been removed from the 
receivership and their contempt was therefore purged. 
As well say an officer committing a criminal official 
act ean not be punished because he has been removed 
from office, or its term has expired. 

An examination of the entire reeord presented to us 
in this case, discloses no ground for a reversal, and the 
judgment of the court below must be affirmed. 

JUDGMENT AFFIRMED. 


oi 


MUNICIPAL CORPORATION — LIABILITY 
FOR DAMAGES RESULTING FROM GRANT 
OF RIGHT OF WAY. 


STACK v. EAST ST. LOUIS. 
Supreme Court of Illinois, June Term, 1877. 
[Opinion filed October 9, 1877.1 


Hon. BENJAMIN R. SHELDON, Chief Justice. 
“ SIDNEY BREESE, 
“ 'T. LYLE DICKEY, 
= — a 
INCKNEY Hi. ALKER, 
“© JOHN M. ScoTt, 
“ ALFRED M. CRAIG, 

1. PEE IN STREBT.—The city holds the fee in its streets, 
but it is im trast for the use of the public for the purposes 
of a street. 

2. GRANT OF RIGHT OF WarY.—A city or village may 
authorize the laying of railroad tracks in their streets, bat 
the city has no right to so obstruct the streets as to deprive 
the public and adjacent property-holders from their use as 
streets. 

3. DAMAGES RESULTING FROM SUCH GRANT.—Where 
the city authorizes the structure which causes injuries, it 
will be liable for damages on the principle of qui facit per 
alium facit per se. 


WALKER, J., delivered the opinion of the court: 


The decharation in this case avers that, on and before 
the 26th day of Febrwary, 1873, plaintiff was the owner 
of a lot in the city of East St. Louis, abutting on Crook 
street and on a level with it. It further avers that the 
city having control of the street, by ordinance author- 
ized and permitted the IMinois and St. Lewis Bridge 
Company to enter into the possession, and to erect a 
superstructure or approach to the eastern end of their 
bridge over Crook street and other streets. That, in 
pursuance of the ordinance, the bridge company en- 
tered into possession of the street and ebstructed the 
same in front of and along plaintiffs land with the su- 
perstructure of the approach to the eastern end of the 
bridge, of wood and iron, high above the level of 
plaintiffs lot and grade of the street, and thereby, then 
and there, rendered Crook street permanently impas- 
sible and useless as a street along plaintiffs land, and 
obstructed plaintiffs egress and ingress to his land 
from the street, and thereby, them and there, by means 
of the obstruction, the water was caused to drain and 
flow upon the plaintiff’s land and to fill the cellars 
upon the same, and by reason of the noise, confusion, 
shaking, and the falling of dirt and dust, caused by 
teams and wagons passing over the bridge appreach, 
plaintifs tenants, ecewpying the houses thereon, were 
driven out, and by reasenm thereof plaintiff can net pre- 
eure other tenants to eccupy the premises, and they 
are thereby rendered unproductive. By reason where- 


Associate Justices. 





386 


THE CENTRAL LAW JOURNAL. 








of the land was greatly injured and permanently dam- 
ages, whereby he has sustained damages. 

To the declaration the city demurred, and the court 
held that the declaration disclosed no cause of action, 
and sustained the demurrer and rendered judgment 
against plaintiff for costs of the suit, and he brings 
the record to this court and asks a reversal. 

In favor of affirmance it is urged that the fee in the 
street is in the city, and it could appropriate the street 
as it did, without incurring liability. It is true that 
the city holds the fee, but it is in trust for the use of 
the public for the purposes of a street. The city has 
no power to sell, lease, or otherwise appropriate it to 
other purposes, nor can it be closed or obstructed so 
as to deprive the public from its use as a highway. 
Such public passways are indispensable to the owners 
of lots in cities and villages. They are laid out and 
appropriated for that purpose, and it is the duty of the 
city government to keep them open and in repair for 
the use of all persons who desire to use them for travel 
and passage over them. 

It has, however, been held that a city or village may 
authorize the laying of railroad tracks in their streets ; 
that such a use is not inconsistent with the trust for 
which they are held by the city. But, in thus permit- 
ting them to be used, the city has no right to so 
obstruct the streets as to deprive the public and adja- 
cent property-holders from their use as streets. The 
primary object is for ordinary passage and travel, and 
the public, as individuals, can not be rightfully de- 
prived of such use. 

Nor has the city the right to so obstruct its streets as 
to deprive property holders from free access to and 
from their lots. They may, no doubt, establish a grade 
for their streets, and in doing so, if judiciously and 
carefully done, they will not be liable for damages by 
reason of the grade being raised above or sunk below 
the surface of adjoining lots. But if the grade thus es- 
tablished shall be done in an unskillful manner, and 
injury results, the city will be liable in damages for the 
wrong thus inflicted. 

Whilst the city may have had the right to permit the 
construction of the approach to the bridge in the street, 
still it could only permit it to be done in such a manner 
as not to produce injury to property-holders abutting 
the street. In the case of Nevins v. The City of Peoria, 
41 Ill. 502, it was held that whilst the city had the right 
to grade its streets by lowering or raising them, 
that property-holders adjacent to the street thus 
graded can not call the city to account for error in 
judgment in establishing the grade, nor can they re- 
cover damages for inconveniences or expense in ad- 
justing the approach to their premises for the purposo 
of ingress or egress. That a city, whilst it is the owner 
of its streets, has no more power over them than has a 
private individual over his own land, and it can not, 
under the claim of public convenience, be permitted 
to exercise that dominion to the injury of another’s 
property in a mode that would render a private indi- 
vidual responsible in damages, without itself becoming 
responsible. 

It was also held that if it should become necessary 
for the interest of the public in grading or draining the 
streets, that the lot of an individual shall be rendered 
unfit for occupancy, either wholly or in part, the pub- 
lic should pay for it to the extent to which the owner 
is deprived of its legitimate use. That the constitu- 
tion provides that private property shall not be taken 
for public use without due compensation, and that the 
provision applies as well to secure the payment for 
property partially taken for the use or convenience of a 
street as where wholly taken and converted intoa street. 
The question as to the extent to which the property is 
takea makes no difference in the application of the 





rule. That private rights are never to be sacrificed to 
public convenience as necessity without full compen- 
sation. And that for such injury inflicted-an action 
may be maintained, and damage recovered as a eom- 
pensation. To the same effect are the cases of City of 
Aurora v. Gillett, 56 Ill, 182; City of Aurora v. Reid, 
57 Ill. 29; City of Dixon v. Baker, 65 Ill. 518; City of 
Alton v. Hope, 68 Ill. 167. The latter cases follow 
Nevins v. The City of Peoria, supra. 

The case of the City of Pekin v. Brereton, 67 Ill. 477, in 
almost every essential particular is like the case at bar. 
It was held that where the city council gave a railroad 
company the right to construct its track along a public 
street, and the company under the right thus confer- 
red made excavations in the street, so that the owners 
of abutting lot were deprived of convenient access to 
and from the street, and to their lots, and the lots and 
the tenements thereon were subjected to injury by the 
caving and falling of the streets and lots; that the city 
was liable to the plaintiffs for the injury caused by such 
excavations. That case also reaffirms the rule as to the 
use of the streets and the manner of their improve- 
ment announced Nevins v. The City of Peoria. And 
in that case it was held that the case of Moses v. The 
Pittsburgh, Ft. Wayne and Chicago R. R. Co., 21 Ill. 
516, and Murphy v. The City of Chicago, 29 Ill. 279, 
were essentially modified by the case of Nevins v. The 
City of Peoria, and the other subsequent cases in this 
court. In the case of Stone v. The Fairburg, Pontiac 
and N. W. R. R. Co., 68 Ill. 394, it was held that the 
throwing of smoke and dust by a railroad company on 
the property of the plaintiff, or other physical injuries 
were inflicted gave the owner a right of recovery. This 
was a case where the railroad was constructed in a 
street by authority of the village, and to that extent it 
is similar to thé case at bar. In this case, as in Nevins 
v. The City of Peoria, supra, the construction of the 
approach to the bridge turns water on the premises of 
appellant. And as in the case of the City of Pekin v. 
Brereton, supra, he is deprived of access to and from 
the street to his property, and like Stone v. The Fair- 
bury, Pontiac and N. W. B. R. Co., supra, dust and 
dirt was thrown on his land. And these cases clearly 
authorize a recovery for each of these several injuries. 
And the cases against the cities of Aurora, Peoria, 
Dixon and Alton establish the rule that the city, had 
it made the strictures causing the injury, would have 
been liable to respond in damages. And the case of 
the City of Pekin v. Brereton, supra, aunounces the 
rule that where the city authorizes the structure which 
caused the injury, that it will be Hable for damages. 
What a person does by another he does by himself, is a 
familiar maxim of law, and when the city authorized 
the bridge company to construct this approach, it be- 
came responsible for all the damages resulting, pre- 
cisely as though it had the structure itself. From the 
cases referred to there can be no doubt that the decla- 
ration shows a good cause of action, and the court be- 
low erred in sustaining the demurrer to it, and the 
judgment must be reversed and the cause remanded. 

JUDGMENT REVERSED. 


CONSTITUTIONAL LAW—NOTE GIVEN FOR 
PATENT RIGHT. 
CRANSON v. SMITH. 
Supreme Court of Michigan, October Term, 1877. 
Hon. T. M. CooOLey, Chief Justice. 
J. V. CAMPBELL, 
Isaac MARSTON, } Associate Justices. 
“ B. F. GRAVES, 
1. PATENTS—CONDITIONS OF TRANSFER—STATE LEGIS- 
LATION.—As Congress alone can determine to whom and 
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on what conditions patent rights shall be granted, and how 
they shall be transferred or disposed of, it is not compe ent 
for state laws to impose conditions of transfer which inter- 
fere with those rights or diminish their value. 


2. NOTICE GIVEN FOR PATENT RIGHTS—CONSTITUTION- 
ALITY OF STATUTE.—A state statute requiring notes given 
for patent rights to be inscribed to that effect, and subject- 
ing them when so inscribed (or when not so inscribed, if 
held by one knowing the consideration) to the same de- 
fenses in the hands of every holder as exist against the orig- 
inal holder, and making it a misdemeanor to take, purchase, 
sell or transfer any such note, not so inscribed, knowing 
the consideration, is therefore unconstitutional and void. 


CAMPBELL, J., delivered the opinion of the court; 


Cranson, who was a bona jide holder of a promissory 
note given for the purchase of an interest in a patented 
invention, who had notice that such was the considera- 
tion, but who had no reason to believe there was any 
fraud in the transaction, brought suit on the note 
against the maker, and was defeated on the ground 
that the statute of this state which requires such 
notes to show upon their face the fact that they were 
given for patent rights, had not been complied with. 

The court below refused to charge that this statute 
was invalid, and directed the jury to follow its pro- 
visions. 

The statute, approved April 13, 1871, is entitled as 
follows: “‘An act to regulate the execution and trans- 
fer of notes or other obligations given for patent 
rights.” It consists of two sections. The first section 
requires all notes, and other negotiable or assignable 
instruments, the consideration of which, in whole or in 
part, consists of the right to make, use, or vend any 
patented invention, to have prominently and legibly 
written or printed on its face the words: “ Given for 
patent rights.”” Such notes are made subject to the 
same defense in the hands of every holder as exist 
against the original holder; and notes without this in- 
scription are equally subject to such defenses when the 
holder knows they were given for such a consideration. 

The second section makes it a misdemeanor to take, 
purchase, sell, or transfer any such note, not so in- 
scribed, knowing it to have been given on such a con- 
sideration. 

The general laws of Michigan concerning negotiable 
paper correspond with the law merchant, and protect 
all bona fide holders for value from defenses of which 
they have no knowledge. 

The plain and avowed purpose of the statute of 1871 
is to impose conditions on the transfer of patent rights, 
which do not apply to any other kinds of property, 
thereby interfering with the value and enjoyment of 
such rights, and treating them as a species of interests 
to be regarded with disfavor. 

The subject of granting patents and regulating the 
rights of patentees has been placed by the Constitu- 
tion of the United States in the control of Congress. 
It is for that body alone to determine to whom and on 
what conditions they shall be granted, and how the 
patented privileges are to be transfered or disposed of. 
Where any right or privilege is subject to the regula- 
tion of Congress, it is not competent for state laws to 
impose conditions which shall interfere with the rights 
or diminish their value. In those cases where the 
congressional power is lawfully exercised, it is su- 
preme. In the absence of any policy to the contra- 
ry, the transfer of such rights may follow, as it us- 
ually does, the state rule applicable to similar prop- 
erty as to sales or inheritances. But any attempt to 
discriminate against it is a direct invasion of the au- 
thority of the United States, and is invalid. 

This doctrine is so elementary that reference to par- 
ticular cases seems needless. It has been applied to 
interference with exports and imports, to navigation 





laws and the instruments of commerce, to the taxation 
of government instrumentalities, to discriminating 
privileges against persons or interests protected by the 
constitution, and to numerous unclassified cases in- 
volving conflicts of authority. In many instances there 
may have been difficulties in determining whether any 
real conflict existed, but where it is recognized as ex- 
isting, there can be no doubt as to the immunity of the 
rights assured by the laws of the United States. 

It is unfortunately true that many frauds are com- 
mitted under color of patent rights, and that the pat- 
ent laws are not so framed as to secure the public from 
being cheated by worthless inventions. The state may 
punish frauds upon its citizens committed by any 
manner of false pretenses. But it can not lawfully as- 
sume that the rights granted by the United States are 
presumably fraudulent, nor can it punish frauds com- 
mitted by persons holding those privileges on any dif- 
ferent grounds from others. Such presumptions are in 
plain violation of every principle of justice and con- 
stitutional obligation. Miller v. Finley, 26 Mich. 240. 

While we can not but recognize the magnitude of an 
evil which has brought patents into popular discredit 
and has provoked legislation in several states similar 
to that of Michigan, we can not, on the other hand, fail 
to see in these laws a plain and clear purpose to check 
the evil by hindering parties owning patents from 
dealing with them as they may deal with their other 
possessions. The Constitution of the United States 
not only allows but favors the special protection of in- 
ventors. The measure of that protection and its con- 
ditions can not be ftxed by any power but Congress, 
and the remedy for abuses or defects in the legislation 
of that body must be found in its own revision of its 
own laws. It is not competent for state statutes to 
deal with them, or to revise the national policy. 

We are compelled to hold the law of 1871 as a mani- 
fest violation of the Constitution of the United States, 
and therefore void. 

The court below erred in holding otherwise. The 
judgment must be reversed with costs, and a new trial 
granted. 

GRAVES and MARSTON, JJ., concur. 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 
May Term, 1877. 


Hon. SAMUEL E. PERKINS, Chief Justice. 
“* Horace P. BrpD._e, 
“ WILLIAM E. NIBLACK, 
“ ~6JAMES L. WORDEN, 
*“* GEORGE V. HOwK, 
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GUARDIAN—ADDITIONAL BOND—LIABILITY ON.— 
There can be no liability on a second and additional 
bond ef a guardian until the original bond is exhaust- 
ed. The original bond covers all subsequent delin- 
quencies of the guardian arising under it. Suits on the 
bonds of guardians are governed by the law regulating 
suits on the bonds of executors and administrators. 
Opinion by BIDDLE, J.—Allen et al. v. The State ex 
rel. 


CONTEMPT OF COURT.—Where a person charged 
with contempt of court for refusing to obey a summons 
to testify before the grand jury, appears and files a 
statement under oath denying the charge against him 
and setting up a state of facts consistent with his inno- 
cence, he should be discharged, and it is error for the 
court to proceed to hear evidence of the truth of the 
original affidavit and the falsity of the answer. In 
such case the court has no right to examine the de- 
fendant orally, Opinion by NIBLACK, J.— Wilson v. 
The State. 
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RECOVERY OF POSSESSION OF REAL EsTaTE—QUO 
WaRRANTO.—An information in the nature of a quo 
warranto, is not the proper remedy for the recovery 
of the possession of real estate, except where the same 
has escheated or been forfeited tothe state for its 
use. The action must be broughtin the form pre- 
scribed by the statute. Where the party aggrieved 
can obtain full and adequate relief in the usual course 
of proceedings at law,or by the ordinary process of 
civil action, a quo warranto will not lie. Opinion by 
Howk, J.— The State ex rel v. Shields. 


CONTRACTS MADE ON SUNDAY.—Contracts made on 
Sunday are void by statute, and where one signed a 
note on Sunday and delivered it to a third party or to 
a co-muaker on Sunday, such delivery carried with it no 
implied authority that such third party or co-maker 
might deliver it to the payee. Because if he had de- 
livered it'to either of such persons on Sunday with the 
express authority to deliver ft to the payee oma busi- 
ness day, the act having been done on Sunday would 
have been void, and where an express authority is in- 
sufficient to authorize an act, no implied authority can 
arise. Opinion by BIDDLE, J.—Davis v. Barger. 


EVIDENCE—ORDER OF INTRODUCTION.—Ordinarily 
&@ party may introduce his evidence in the order he 
the court may, in its discretion, vary this rule. 
But it should not de so at such time and in such man- 
ner as to take the party by surprise. And where, on 
the trial, the defendant offered ia evidence a transeript 
of garnishment proceedings before a justice of the 
peace in the State of Ohio, the court erred in exclud- 
ing the evidence, because the law of Ohio authorizing 
justices of the peace to render such judgments was not 
first proved. The evidence should have been admitted 
on the condition that the law was afterwards proved. 
Opinion by Perkins, C. J.—P. C. & St. L. RB. RK. v. 
Conway. 

DEVISEE AND EXECUTOR—RIGHTS AS TO REAL Es- 
TATE.—A, delivered to B, a life estate in land, to take 
effect on B’s arriving at the age of eighteen years. At 
the death of A, B had not attained the age of eighteen 
and the executor took possession of the land, and while 
he was in possession and before B had attained the 
age of eighteen years, said executor obtained $300 from 
a railroad company for right of way through said land. 
Suit against the executor,as such, to recover said 
money from the estate. Held, the suit would not lie. 
On the death of A, bis estate vested at once in the de- 
visee, B, the executor, had no power over it and no 
right to future rents and profits, norto the damages for 
right of way. In taking them he was a wrong-doer 
and became personally liable. They did not become 
assets and the surety on his bond was not liable for 
their administration. Opinion by PERkuys, C. J.— 
Hawkins Administrator, etc., v. Kimball. 


CRIMINAL LAW—EVIDENCE—RES GESTZ—INDICT- 
MENT FOR MURDER.—1. On the trial the witness for the 
state testified that he lived some 300 yards from the 
residence of the deceased; that he was in bed and 
heard the screams of the deceased, when he partially 
dressed himself and went to the place; that the de- 
ceased was standing on the floor crying and proceeded 
to tell those present how she reeeived her wound and 
her position when she was shot. Held, her statements 
were purely a narrative of what had occurred—a past 
event—depending solely for its effect upon the credit 
of the party making it, and not so connected with the 
main fact as to illustrate its character. The evidence 
should have been excluded. 2. The state also gave 
in evidence parts of the record of an action for diverce 
by the deceased against the defendant. Heid, this 
evidence was irrelevant and incompent. It.may have 





been competent to show that a law suit was pending 
in order to show the state of feeling between the 
parties, but the mere fact of the pendency of the suit 
might have been proved by parol. The contents of the 
record may have injured the defendant but could have 
served no legitimate purpose in the prosecution. Opin- 
ion by WORDEN, J.—Binns v. The State. 
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ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1877. 


Hon. HORACE GRayY, Chief Justice. 
‘6 6 JAMES D. COLT, 
SETH AMES, 
Marcus MORTON, 
Wii C. ENDICOTT, 
Otis P. LorRD, 
AuGustTus L. SOULE, 


PRACTICE—F AILURE TO ENTER WriIT—COsTS—If a 
writ duly served is not entered, the defendant, upon 
appearing pursuant to the summous served upon him, 
and filing a complaint at the first term, is entitled to 
judgment for his costs. Gen. Sts. Cc. 120, § 12, c. 129; 
Gilbreth v. Brown, 15 Mass. 178; Lombard v. Oliore, 5 
Gray, 8; Cardival v. Smith, 109 Mass. 158. And a per- 
son summoned as trustee of the principal defendant 
has the like right. Gen. Sts. c. 129, § 9; Seymour v. 
Jones, 1 Pick. 32. 2. Thefiting of trustee’s answer, in 
an action which has been discontinued by the plaintiffs 
failing to enter it, is a nullity, and does not waive or 
affect the right of the trustee to file a complaint for 
costs at the time at which he had been sunrmoned to 
appear. Opinion by Gray, C. J.—Dufiev. Call, 


GUARDIAN’s ACCOUNT—NEXT OF KIN—RES ADJU- 
DICATA.—1. Atthesettlement of a guardian’s account in 
the probate court, after the death of his ward, it would 
ordinarily be the duty of the administrator of the es- 
tate of the ward to maintain the rights of the next of 
kin; but the same person being an administrator and 
guardian, the widow and children of the ward have 
such an interest in the ward’s estate as to be entitled to 
contest the guardian’s account in the probate court, 
and, if dissatisfied with the decree in the matter, to 
appeal therefrom. Gen. Stats. c. 117, sec. 8; Penny- 
man Vv. French, 2 Mass. 140; Boynton v. Dyer, 18 Pick. 
1; Farrar v. Parker, 3 Allen, 566. 2. A decree of the 
probate court in such controversy, not having been 
appealed from, is a conclusive adjudication of the facts 
involved therein, and can not afterwards be reopened 
between the same persons upon objections to the ad- 
ministrator’s account. See Merriam v. Whittemore, 5 
Gray, 316; Black River Sav. Bank v. Edwards, 10 
Gray, 387; Burlen v. Shannon, 99 Mass. 200. Opinion 
by Gray, C. J.— Cummings v. Cummings. 


ACTION AGAINST ADMINISTRATOR— INSTRUCTION 
—DaMAGEs.—1. Under Gen. Stats. c. 127, sec. 1, an 
action lies against an administrator to receverdamages 
sustained by the plaintiff by the act.of the testator, in 
erecting a dam in such a manner as to injure the plain- 
tiff’s mill by the back water from suchdam. Cutting 
v. Town, 14 Gray, 183; Norton v. Sewall, 106 Mase. 143. 
2. In such action, an instruction to the jury that if they 
found that the back water was-caused in part. by the 
defendant’s dam and in part by a lowering of plain- 
tiffs’ wheel- pit previous to the erectionof defendant’s 
dam, and by the narrowness of the archway through 
whieh the water from their wheels was discharged, 
then defendant would be liable fer such part. of the 
damage as was caused by the dam only—euch part as 
they “‘were satisfied arose from the defendant’s 
wrongful acts, and not from any. other cause,” is erro- 
meeus. The fact thet the plaintifis de not make the 
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most skillful and efficient use of their mill privilege, 
does not give defendant the right to diminish their 
power by additional back water. Opinion by Court, J. 
—Brown v. Dean. 

ACTION—LIABILITY OF AGENT.—1. An action lies 
for an injury to the plaintiff’s wall, caused by the back- 
water of a dam on adjoining premises below, either 
against the one who ereeted the dam, or against sub- 
sequent owners or occupants who, after notice, contin- 
ue to maintain the obstruction. Staple v. Spring, 10 
Mass. 72; McDonough v. Gilman, 3 Allen, 267; Nichols 
v. Boston, 98 Mass. 43. 2. Where,in such action, it 
appeared that the dam was ereeted by one D., who 
died before the time covered by the declaration; that 
the defendant, having no title te the premises, became 
the agent of the present owners and carried on the 
business at the premises for their benefit, under a pow- 
erof attorney from them, but without such possession 
or contro] as would authorize him tochange or remove 
any such structure erected upon the premises of the 
owner; and that no claim was made, that the premises 
had become a nuisance by the manner in whieh defend- 
ant had used them, it was held that defendant was 
not liable for the imjury complained of. Colton v. 
Redington, 21 N. H. 291; Noyes v. Stillman, 24 Conn. 
15; Pillsbury v. Moore, 44 Me. 156; Bell v. Josselyn, 3 
Gray, 309; and Wamesit Power Co. v. Allen, 120 Mass. 
352, distinguished. Opinion by CoLt, J.—Brown 
Paper Co. v. Dean. 

ABSTRACT OF DECISIONS OF SUPREME 
COURT OF OHIO. 


December Term, 1876—Filed October 16,1877. 


Hon. JOHN WELCH, Chief Justice. 
“ WM. WHITE, 
W. J. GILMORE, 
GEO. W. MCILVAINE, 
W. W. BoyNnTON, 

AN UNDERTAKING BY AN INFANT as surety for the 
stay of an execution is not void but only voidable, and 
when ratified by him after arriving at majority, becomes 
a valid and enforcible contract. Opinion by McILVANE, 
J.—Harner v. Dipple. 

AN INDICTMENT FOR INCEST which charges the 
crime to have been committed continuously through a 
specific period of years, is to be regarded as charging 
several distinct offenses, and is bad for duplicity. 
Judgment reversed. Opinion by WHITE, J.—Barn- 
house v. State. 

REQUISITES OF AFFIDAVIT FOR ATTACHMENT.— 
1. In setting forth a “‘ ground” of attachment, in an 
affidavit made for the same, it is not indispensable that 
the words of the statute be followed, provided the af- 
fidavit contains language fully equivalent, or clearly 
“showing” the ground specified or intended. An af- 
fidavit for attachment, setting forth that the action was 
brought to reeover damages for the defendant’s un- 
lawfully assaulting, beating, bruising and shooting the 
plaintiff, sufficiently shows that the defendant “ crim- 
inally incurred the obligation” on which the suit was 
brought, within the meaning of section 191 of the civil 
code, as amended February 16, 1865 (S. & S., 550); 
Sturdevant v. Tuttle, QO. St. R. 111; and Kirk v. Whit- 
taker, Ib. 115, approved. Opinion by WELCH, C. J.— 

v. Young. 

PRACTICE— PARTITION — DISABILITY.—1. When a 
finding is made and decree rendered disposing of the 
whole merits of the cause, and leaving nothing further 
for the consideration of the court, the right te review 
such decree.on error will, under seotion 523 of the cede 
of civil preeedure, be barred in three years from the 
time of ita xemditien. 2, Where such decree is ren- 





Associate Justices. 





dered in the district court on appeal, in a case of 
equitable partition, settling the right of the parties re- 
spectively in the land, and ordering partition to be 
made, the remanding of the cause te the court of com- 
mon pleas for execution of the order of partition, will 
not have the effect of prolonging the time within 
which proceedings in error to reverse the decree must 
be commenced. 3. To bring a party to such a de- 
cree within the saving clause of section 523, the disa- 
bility must have existed at the time of the rendition of 
the decree. Opinion by GILMORE, J.—Hinde v. Whit- 
ney. 


GUARANTY — RELEASE. —1. The guaranty of the 
payment of the debt of another, made at the time the 
debt is contracted, does net constitute the guarantor 
and the principal debtors joint promisors. And such 
guaranty made without the knowledge of the princi- 
pal debtor, does not alter his contract soas to discharge 
him from liability. 2. D. subscribed $500, and prom- 
ised to pay the same to the Ohio Agricultural and Me- 
chanical College, in consideration that said college 
should be located at a specific place. N. in writing, 
before the acceptance of the subscription, guaranteed 
the payment of the sum so subscribed. Said subscrip- 
tion, with the guaranty thereto annexed, was delivered 
to and accepted by the Trustees of the College, as one 
instrument. Held, That the liability incurred by D. and 
N. respectively, by said instrument, is several and not 
joint. 3. A release of such guarantor from his liabil- 
ity, by the creditor, does not affect the liability of the 
principal debtor. Opinion by Boynton, J.—Deming 
v. Ohio Agricultural and Mechanical College. 

—_$$ 
ABSTRACT OF DECISIONS OF THE SUPREME 
COURT COMMISSION OF OHIO. 


December Term, 1876—Filed October 17, 1877. 


Hon. LUTHER Day, Chief Justice. 
“ Dr Ww ’ 
. T. WRIGHT, 
“« W.W. JOHNSON, | Justices. 
“ ¥. Q. ASHBURN, 


UNLAWFUL SALE OF LIQUORS—INDICTMENT. 1. 
Under the act “ to provide against the evils resulting 
from the sale of intoxicating liquors in Ohio” (2 8. & 
C. 1431), a count in the indictment charging that de- 
fendant unlawfully, etc., sold intoxicating liquors to 
one “‘ being then and there intoxicated and in the habit 
of getting intoxicated,” defendant knowing, etc., is 
not bad for duplicity. 2. If the indictment contains 
counts, charging offenses under the first section, fol- 
lowed by a count, charging an offense under the lat- 
ter section, the state is not restricted to evidence relat- 
ing to the specific charges set forth in the prior counts. 
Exceptions sustained. Opinion by WRIGHT, J.—State 
v. Connor. 


UNLAWFUL SALE OF LIQUORs—EVIDENCE.—In the 
prosecutions under § 3 of the “* Act to provide against 
the evils resulting from the sale of intoxicating liquors 
in the State of Ohio,’? defendant may show, by his 
own and other persons testimony, that shortly prior to 
the time of the alleged unlawful sale, he made inquiry 
of persons well acquainted with the person charged 
in the indictment as a person in the habit of getting 
intoxicated, whether he was a person in the habit of 
getting intoxicated; and also show what information 
he obtained from such persons; his good faith and due 
care in seeking and obtaining such information, as well 
as the proper effect thereof, to be left te the jury under 
all the circumstances. Judgment reversed and cause 
remanded. Qpinion by ASHBURN, J.—Cradtin »o. 
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REAL PROPERTY—DIVIDING LINE—AGREEMENT.— 
1. Where by the title deeds of adjoining proprietors of 
land, the dividing line is left open to be established by 
asurvey or measurement, and is thereafter fixed and 
marked by mutual agreement between them, and 
they occupy to such established line for a period suffi- 
cient to create title under the statute of limitations, 
such proprietors will be held to the line so established, 
although it may not be the true line. 2. Under such 
agreement, one of the parties, holding under a deed, 
and in actual possession of part of the tract, is deemed 
to be in possession of the entire tract described in his 
deed, up to the division line, there being no actual ad- 
verse possession against him. Judgment affirmed. 
Opinion by WRIGHT, J.—ASHBURN J., dissenting. 
Smith v. McKay. 

PARTNERSHIP—RETIRING PARTNER—RELEASE.—1. 
A retiring partner remains liable for all the existing 
debts of the firm to the same extent as if he had not 
retired. An agreement between him and the remain- 
ing partners, or with the new firm that succeeds, that 
they will assume and payall such debts, while valid 
as between the partners, has no effect upon the credit- 
ors of the old firm, unless they become parties thereto. 
2. R. held the promissory note of the firm of T. G. & 
Co. After it was given, some members of the firm re- 
tired, leaving assets sufficient to pay all debts, and tak- 
ing the obligation of the succeeding new firm, to pay 
all debts and savethe retiring partners harmless. Held: 
That unless R., by some valid contract, express or im- 
plied, had made himself a party to this new arrange- 
ment, or had so acted to be estopped, his rights on the 
note against all the members of the old firm remained 
unchanged; that while as between the partners them- 
selves the relation of principal and surety existed, yet 
as to the payee of the note, all were principals and 
joint debtors, although notice of such obligation was 
brought home tohim. 3. When the payee of snch 
note has received from the new firm a chattel mort- 
gage of the partnership property sufficient, if applied, 
to satisfy the debt, he may, with the assent of the re- 
tiring partners, release the mortgage and return the 
property or its avails to the new firm, without impair- 
ing his rights against all the joint obligors on the note, 
even though he had such notice of the subsequent con- 
tract between the partners. Judgment reversed and 
cause remanded. Opinion by JOHNSON, J.—Rawson 
v. Taylor et al. 


PRACTICE — CONSTRUCTION OF CONTRACT — EVI- 
DENCE—INSTRUCTION.—1. An alleged error not ap- 
pearing on the record can not be considered by a re- 
viewing court. 2. Where a party toan action chal- 
lenges a juror on suspicion of partiality for the oppo- 
site party,the validity of such challenge must be de- 
termined by the sound discretion of the court. And 
where such challenge is sustained, the judgment ren- 
dered in the case will not, for that reason be reversed, 
unless an abuse of such discretion is clearly shown. 3. 
On the trial of an action brought on a bond, which re- 
fers in its recitals toa previous contract of sale between 
the parties as having been made on a particular day, it 
is not error to permit the plaintiff to offer in evidence 
such written contract of sale, the execution of which 
is admitted by the defendant, although it may bear date 
a few days prior to the day stated in the bond as the 
day of sale. The date of the contract is not conclusive 
as to the time of its delivery. 4. Where portions of 
authenticated public documents, relevant to the issue, 
are offered in evidence by the plaintiff, and defendants 
insists that if any portions of such documents are per- 
mitted to be offered in evidence, the whole shall be re- 
garded as in evidence, and the plaintiff consents there- 
to, itis not error to permit the whole of such docu- 





ments to goin evidence to the jury, though portions 
thereof may be irrelevant. 5. Where A. contracts to 
sell and consign to B. the exclusive right to manufact- 
ure fruit cans in several methods, differing in detail, B. 
is not bound to accept the assignment of a patent coy- 
ering one only of such methods of construction, though 
the other specified methods are unpatented, and may 
lawfully be used by B. 6..Where, by such contract, A. 
binds himself to procure and transfer to B. letters pat- 
ent of an alleged invention, or in default thereof, to 
deliver to B. his promissory notes given in payment 
for such patent right, if A. fails to procure the specific 
patent, and sells and transfers B.’s notes to other par- 
ties, the measure of B.’s damages is the amount ncees- 
sarily paid by him in lifting his notes from the holders, 
and not the value of the letters patent. 7. And in such 
case, where A. refuses to procure and redeliver the 
notes to B., it is not incumbent on B. to contest the 
validity of such notes in the hands of the holders. He 
may, without suit, and without notice to A. or his sur- 
ety, avoid litigation, and lift the notes by the payment, 
in good faith, of any sum not exceeding the principal 
and interest due on the notes, and may recover the 
amount so paid, as damages, from A. and his sureties. 
8. Parol evidence is not admissible to vary the terms 
of a written contract. 9. A general exception to a 
charge given to a jury, “‘ andto every partof it,’’ with- 
out specifying any supposed error, or indicating the 
grounds of exception, will not be regarded by a re- 
viewing court. Judgment affirmed. Johnson, J., dis- 
sents to so much of the seventh proposition as relates 
-— surety. Opinion by Scort, J.—Servis v. Stock - 
still. 


—_ 
—_ 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 


August Term, 1877. 


Hon. E. G. RYAN, Chief Justice. 


z Wee P bro” } Associate Justices. 

SPECIAL VERDICT—W HERE GENERAL AND SPECIAL 
VERDICTS ARE INCONSISTENT.—1. Under our statute 
(Laws of 1874, ch. 21) a party to an action tried by a 
jury may have a special verdict, as a matter of absolute 
right, in respect to material and controverted questions 
of fact. 2. If there be a general as well as a special 
verdict, and they are inconsistent, the latter must pre- 
vail; (R. 8. ch. 132, sec. 4; Lemke v. R. R. Co., 39 Wis. 
449); and if the special verdict is not full, explicit, 
consistent and free from invasion, a general verdict 
will not cure the defect. Haas v. R. R. Co.,41 Wis. 44. 
Opinion by Lyon, J.—Davis v. Town of Farmington. 


POWER OF PUBLIC BUILDING COMMISSIONERS— 
LEGISLATIVE RATIFICATION.—1. The power of public 
building commissioners to discharge at their discretion 
the building superintendent whom they employ, is 
vested in them for the public benefit, and they can not 
be divested of that power by any contract entered into 
by them with the person so employed, where such con- 
tract is not ratified by the legislature. 2. If the legis- 
lature, with full knowledge of the contract entered 
into by the commissioners with the plaintiff, and of all 
the facts relating thereto, recognizes and acts upon it, 
making appropriations to complete the building in 
question upon its assumed validity, that will constitute 
a ratification of the contract; but such ratification 
can be shown only by some action of both houses, by 
statute or resolution. Opinion by COLE, J.—Shipman 
v. The State. 

RIGHT OF DOWER—WIDOW’s ALLOWANCE PEND- 
ING ADMINISTRATION OF HUSBAND’s ESTATE.—1. 
The fact that the widow receives an allowance out of 
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the personal estate of her husband, pending adminis- 
tration, (under subd. 2, sec. 1, ch. 99 R. S.), does not 
impair rights accruing to her by virtue of her right of 
dower, which include the right to one-third of the rents 
and profits accruing between the death of the husband 
and assignment of dower, from the real estate to which 
such dower attaches. 2. Where it appears that the 
estate is solvent, and in process of settlement; that the 
extent of the widow’s right of dower is not disputed, 
and that the administrator has in his hands rents ac- 
cruing from the real estate, he may properly be directed 
to pay one-third thereof to the widow, before her dower 
is assigned. Opinion by LYON, J.—Farnsworth v. 
Cole, adm’r. 


RIGHTS OF SUB-CONTRATOR—BURDEN OF PROOF— 
WHAT AMOUNTS TO AN APPROPRIATION OF SCHOOL 
ORDERS.—1. A sub-contractor, under one who has 
contracted to build a school-house for a school district, 
can recover from a district (in a suit against it and the 
principal coutractor) only an indebtedness of the con- 
tractor to him to the amount due such contractor from 
the district where the action is commenced, or where 
it is tried. 2. In such an action, the question whether 
the trial court erred in ruling that the burden was on 
the plaintiff to show that the district had not paid the 
sum due from it to the principal contractor, is imma- 
terial, where it appears clearly from plaintiff’s own evi- 
dence that such sum was fully paid. 3. The principal 
contractor having been paid in school orders, and hav- 
ing left some of these in the hands of the clerk of the 
school district to pay debts of said contractor to third 
persons for which the school board had become secur- 
ity, this was a sufficient appropriation of the orders by 
their owner, and it is immaterial whether or not the 
school board had any legal authority to guarantee the 
payment of those debts. Opinion by COLE, J.—Radnenz 
v. School District. 

ATTACHMENT—AFFIDAVIT.—1. In an affidavit for 
an attachment, and statement that in the attachment 
defendaut “is indebted” to the plaintiff in a sum 
named “upon express contract, over and above all 
legal set-offs,” is a sufficient affidavit that the amount 
named is due. Whitney v. Burnette, 15 Wis. 61, and 
Bowen v. Slocum, 17 ib. 181, as to this point, overruled. 
(2. The decision in Blackwood vy. Jones, 27 Wis. 498, 
that the affidavit there was insufficient, because it 
merely stated that the sum named was “ due for run- 
ning certain logs,’”? and did not state in terms that it 
was due “ upon contract,”? was properly overruled in 
Ruthe v. R. R. Co., 37 Wis. 344.] 3. The affidavit here 
having stated that a certain action had been commenced 


by plaintiff against defendant, etc., declares that de- : 


fendant is indebted in the sum named “‘ uponthe cause 
of action upon which said action is founded.” Lyon, 
J.,is of opinion that this is substantially an averment, 
that there is a present cause of action upon the alleged 
indebtedness, and that his averment would make the 
affidavit good, even if, without it, the omission of the 
word ** due” would be fatal. Opinion by LYon, J.— 
Trowbrige v. Lickler. 

ABSTRACT OF DECISIONS OF SUPREME 

COURT OF MICHIGAN. 


October Term, 1877. 
Hon. T. M. Coo.ey, Chief Justice. 
“« JV. C 


. CAMPBELL, 
“© Isaac MARSTON, } Associate Justices. 
“ B. F. GRAVEs, 


EJECTMENT — TITLE FROM COMMON GRANTOR. — 
The rule that plaintiffs and defendants claiming title 
to premises from a common granter, must be regarded 
as admitting the title of the person through whom they 











thus claim (Johnson v. Scott, 11 Mich. 232), does not ex- 
tend to cases where the deed from such common grant- 
or does not purport to convey the entire title, or leave 
it uncertain and indefinite what interest was conveyed, 
without the aid of other testimony which is not furn- 
ished. Opinion by MaRsTON, J.—Campan v. Campan. 


LEGAL RATES OF INTEREST— WHAT RATE BaNKS 
May TaKE.—In Michigan it is prescribed by statute 
that interest ‘shall be at the rate ” of seven per cent., 
but that at any rate not exceeding ten may be stipula- 
ted forin writing. 1 Comp. L. J. 1632. The general 
banking law of 1857 provides that no bank shall take 
“more than the legal rate of interest.” 1 Jb. section 
2185. Held, 1. That banks are not restricted to seven 
per cent., but may take ten if specified in writing, 
The law does not regard seven per cent. as the “ legal 
rate of interest,” merely tolerating ten under restric- 
tions; but to prevent ambiguity and to conform to the 
rule rejecting parol explanations of writings, it is sim- 
ply provided that seven shall be the rate where none is 
expressed, and all other rates are required to be stip- 
ulated for in writing. Opinion by CAMPBELL, J.— 
Cameron v. Merchants’ and Manufacturers’ Bank of 
Detroit. 

JURISDICTION — PLEADING TO MERITS— SPECIAL 
APPEAL FROM JUSTICE COURTS.—Defendants in an 
attachment suit in a justice court moved to quash the 
proceedings for various defects, going, as was claimed, 
to the jurisdiction ; and their motives being denied, they 
pleaded in bar to the merits. Verdict went for plain- 
tiff; whereupon they made affidavit for an appeal, with 
special allegations going in part to the matters covered 
by the motion to quash, and in part to rulings on the 
trial upon questions of evidence. The circuit court 
reversed ‘the judgment on special matters, without 
trial on the merits. Held, 1. That by pleading to the 
merits the parties were brought before the justice 
court, whether lawfully served with process or not, and 
they could not thereafter object to the manner in which 
they were brought in. Crane v. Hardy, 1 Mich. 56; 
Pardee v. Smith, 27 Mich. 3; Hart v. Blake, 31 Mich. 
278. 2. Rulings on the trial upon questions of evidence, 
can not be made the ground of a special appeal, for 
traversing the justice’s judgment without a trial at 
the circuit. Albert v. Sutton, 28 Mich. 2; McGraw v. 
Sturgeon, 29 Mich. 426; Dalton v. Landahn, 30 Mich. 
349. The circuit court therefore erredin reversing the 
justice’s judgment without a trial on the merits. 
Opinion by CAMPBELL, J.—Manhard v. Schott. 


ASSIGNMENT — INFANT COPARTNER—CONFESSION 
OF JUDGMENT.—A. sued B. in trespass, for taking from 
his possession certain goods assigned to him by C. and 
M., partners, for the benefit of creditors. Defendant 
claimed, under an attachment against C. and M. as 
fraudulent debtors, by virtue of which he took the 
goods from A. The attaehment was subsequent to 
the assignment, and the only ground upon which C. got 
judgment in the attachment suit was a paper signed by 
C. in the name of C. and M., confessing judgment. 
The court below held the assignment to A. void, be- 
cause M. wasaninfant. Held, 1. That the assignment 
could not be held absolutely void because of M.’s infan- 
cy, and thatif not entirely valid, it was at most only void- 
able by the infant as by some one entitled to stand upon 
his rights. That A. being in possession by the infant’s 
authority, was entitled to the possession against any 
mere wrong-doer. 2. That M.’s infancy, instead of 
being a bar to plaintiff's action, tended to defeat the 
defense. An infant can not in his own name confess a 

udgment. Sanderson v. Marr, 1. H. BI. 75; Ashton v- 
ngdon, 4 Moore & Smith, 719; Bennett v. Davis, 6 Cow. 
393; Knox v. Flack, 22 Penn. 337; and no implied author- 
arising from the partnership relation could warrant 
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another in confessing it for him, even partners who are 
adults having no suck implied authority to confess 
judgment for each other. Freeman on Judgments, § 
545 and cases cited. 3. Hence, whether the judgment 
was void or only voidable as against the parties to it, 
it was no evidence of an indebtedness by M., and 
therefore no protection to B. in disturbing a possession 
good against any who could not show a better right 
than that which M. by giving quiet possession, could 
confer. Opinion by COOLEY, C. J.—Soper v. Fry. 


INJUNCTION—NUISANCE—ERECTION OF TOLL GATE 
CONSTRUCTION OF CHARTER.—Upon a suit in equity 
in the name of the state, to enjoin the setting up a 
new toll gate structure in place of a former one erected 
and removed by a plank road company, the complaint 
being that the intended erection would be a public 
nuisance, it was held, 1. That when the state gave the 
company the right to build their road froma point in 
the city, and to erect guies according to their reasona- 
ble discretion, but subject to the condition that none 
should be placed in the city, it contemplated the city 
as it then was in respect to limits, and meant that the 
privilege given within the city should not extend so far 
as to allow gates to be set up there, and on the other 
hand, that the restriction should be confined territorally 
to the then fixed and determined bounds of the city. 
The state could not have designed that as fast as 
it might enlarge the city boundaries the defendant’s 
franchises covering the right to place toll gates should 
be correspondingly annihilated, and the gates them- 
selves, thereby brought within the limits, be instantly 
converted into a public nuisance. Hall v. The State, 
20 Ohio, 8; City of Somerville v. O’Neil, 114 Mass. 353; 
Barber v. Roraback, (Mich.) 5 Cent. L. J. 48. 2. That 
in view of the power and privilege given by the char- 
ter, the gates ought to be regarded, for the purpose of 
this case, as though its site was directly designated by 
the state. The impediment could not have become 
unlawful by the mere flow of time, and the fact that 
the state itself, since the location of the gate, has al- 
lowed railroads to cross near the site, and has thereby 
consented to the incidents which naturally happen in 
consequence of the concentration and combination of 
different ways, will hardly entitle it to turn round and 
assail the defendant’s gate as a public nuisance. What 
the state authorizes it can not prosecute as a nuisance. 
First Baptist Church v. Utica & Schenectady R. R. Co., 
6 Barb. 313, and cases cited; Hentzy v. Long Island R. 
R. Co., 13 Id. 646; People v. Denslow, 1 Caine, 177; 
Cooley’s Const. Lim. 594. Opinion by Gravess, J.— 
People v. Detroit & Howell Plank Road Co. 


INJUNCTION — PLEA OF ADVERSE POSSESSION— 
EJECTMENT—LO8ss OF TESTIMONY.—In 1858, parties 
to whose rights the present complainants have suc- 
ceeded, filed a bill of partition against J. C., claiming 
an undivided interest in certain premises. Adverse 
possession was pleaded in bar, replication was filed, 
and testimony taken, a stipulation being made that de- 
fendent might answer if the decision was adverse. The 
plea was overruled in 1863, with leave to defendant to 
answer. He failed to do so; and dying soon after, the 
suit was revived in 1864, against his heirs. Some of 
them answered, and since then the writ has slumbered. 
In 1871, the parties representing complainants’ interest 
brought ejectment suits for portions of the premises 
against D. C., the present defendant, whohad acquired 
J. C.’s title, but they were defeated by the defense of 
adverse possession, being, however, entitled to new 
trials. The present bill alleges a revival of the parti- 
tion suit, claims that it can not be disposed of until the 
title is settled by ejectment, and that J. C., by submit- 
ting his title under the plea which was determined 
against him, estopped himself and his representatives 





from adverse claims; avers that the only witness who 
knew the facts necessary to disprove the adverse hold- 
ing are dead or disqualified from testifying; and prays 
that defendant may be restrained from relying on the 
defense of adverse possession, as existing before, 
during, or since the partition suit. Held, 1. That as 
the court in the partition suit treated the hearing as 
one on the sufficiency of the plea, and made an order 
on that theory overruling it, and in pursuance of the 
stipulation opened the case for an answer, it can not be 
said that J. C.’s adverse possession was ever passed 
upon, and no court now has any authority to interfere 
with such rights as arose under it, without a further 
hearing. 2. Thatif the pendency of the partition pro- 
ceedings, or the dealings of the parties, suspended the 
statute of limitations, that is determinable at law as 
well as in equity. But if the statute was not actually 
suspended, and complainant’s case rests upon an 
equitable estoppel, no such case is made out. No fraud 
or contrivance is shown whereby complainants were 
misled into granting delay. They are themselves re- 
sponsible for such delays as have occurred, and whether 
their legal position has or has not been changed there- 
by, defendant is not answerable for the consequences. 
As possessor he need not become the moving party. 
8. That if complainants’ testimony has become una- 
vailable, itis in the view of the law a misfortune not 
chargeable upon the defendant. Unless perishable tes- 
timony be perpetuated, courts can do nothing to save 
it. There is no rule holding that the death of a witness 
raises a conclusive presumption in favor of the party 
who intended to call him, and without such an ex- 
treme presumption defendant can not properly be shut 
out from his defense. Opinion by CAMPBELL, J.—Du- 
bois v. Campan. 


——_—$ ge 
ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


June Term, 1877. 
[Filed at Mt. Vernon, Oct. 9th, 1877.] 


HON. BENJAMIN R. SHELDON, Chief Justice. 
‘¢ =6SIDNEY BREESE, 
“TT. LYLE DICKEy, 

« JOHN SCHOLFIELD, 

= PINCKNEY H. WALKER, 
“© =6JOHN M. ScorT, 

“ ALFRED M. CRralIG, 


PROMISSORY NOTE — BAILMENT— NEGLIGENCE OF 
BalLor.—A delivered an unindorsed promissory note 
to B to collect and apply the proceeds to a specific pur- 
pose. B instituted suit against the maker to his use, 
without the knowledge of A, and assigned the judg- 
ment obtained to C in payment ofa private debt. A 
filed his bill enjoining payment of the judgment to C. 
Held, that the mere fact of delivering a note unindors- 
ed for collection can not be such negligence as must 
preclude the right to control the judgment, for this is 
of daily practice by the most careful business men. 
Opinion by SCHOLFIELD, J.—Padjield v. Green. 


PRACTICE — MOTION, FOR A NEW TRIAL — PRO 
}' URMA ORDER.—* The court belew overruled a motion 
for a new trial pro forma and rendered judgment on 
the verdict, and the company appeals. The practice is 
new and should not be encouraged of a pro forma or- 
der overruling a motion for a new trial. It is an inno- 
vation that if permitted will lead to delay and expense, 
and can produce no beneficial results to any party. It 
is but referring the question of whether a new trial 
shall be granted io this court. We feel that we shall 
not hesitate in the future to decline to act in such 
eases.” Opinion by WALKER, J.—ASt. Louis, A. & T. 
R. R.v. Thomas. 


Judges. 
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ACTIONS FOR PERSONAL INJURIES—PRESUMPTION 
oF NEGLIGENCE—MENTAL SUFFERING.—The court 
below instructed that proof of the employment of one 
who had always been a manual laborer, or a muie- 
driver, to run a steam engine raises a presumption of 
negligence of the master. The court further instruct- 
ed that, in the assessment of damages, a reasonable 
compensation should be allowed for any mental and 
bodily suffering which had been proved. Held, that 
both instructions were erroneous. That time or train- 
ing is requisite to make one a competent engineer is 
not a question of law, but one of fact solely. By giv- 
ing this instruction the court had intimated an opinion 
in regard to the force of the evidence as showing neg- 
ligence. No compensation can be allowed for mental 
suffering as a distinct element of damage in addition 
to bodily suffering. Opinion by SHELDON, C. J., re- 
versing.— Yock v. Dankwardt. 


CONSTRUCTION OF RAILROADS — LIEN OF SUB- 
CONTRACTORS, MATERIAL-MEN AND LABORERS. — 
The terms of the statute being, “Every person who 
shall hereafter as sub-contractor, material-man or la- 
borer furnish any contractor with any such railroad 
corporation, any fuel, ties, materials, supplies or any 
article or thing, or who shall do and perform any work 
or labor,”? held, that this does not give any lien to one 
who has done labor or furnished supplies or materials 
to sub-contractors for the construction of any railroad. 
The propriety of enlarging the provisions of the stat- 
utes in this regard is with the legislative department. 
This construction of the statute is similar to that 
which has been given to the act of 1869 giving liens in 
favor of mechanics. Rothgerber v. Dupery, 64 Ill. 452; 
Ahrens v. Evans, 66 Ill. 125: Newhall v. Kastein et al., 
70 Ill. 156. The lien secured does not extend beyond 
the first sub-contractor. Reversed and remanded. 
Opinion by Scott, J.— Cairo & St. L. R. R. Co. v. 
Watson et al. 

PROMISSORY NOTE — ADVANCEMENT — CONTEMPO- 
RANEOUS PAROL AGREEMENT.—The defendant plead- 
ed, to an action upon a note, that, he being the father 
of plaintiff’s wife, advanced and gave to the plaintiff 
and his said wife the sum of four hundred dollars, and 
thereupon executed and delivered said note to plaint- 
iff; and further that it was expressly agreed and un- 
derstood that defendant should never be required to 
pay the note, and that plaintiff had frequently dis- 
claimed all intention of holding the defendant liable 
on said note. The court below overruled a general de- 
murrer to this plea. Held, that this was erroneous. 
The plea can not be regarded as one of want of consid- 
eration, as it expressly states that he advanced and 
gave a sum of money for which the note was executed. 
The contemporaneous parol agreement can not vary 
this written contract. The subsequent disclaimer of 
the plaintiff that he would not hold the defendant lia- 
ble on this note is of no avail unless.it can be shown to 
have been founded on a sufficient consideration, with- 
out which it isa mere nudum pactum. Crawford v. 
Millspaugh, 138 Johns. 87; Benjamiu v. McConnell, 4 
Gilm. 545 Reversed and remanded.. Opinion by 
CralG, J.— Weaver v. Fries. 


SEPARATE EsTaTE OF MARRIED WOMAN — MORT- 
GAGE—VENDOR’s LIEN.—A married woman’s statut- 
ory separate estate under the Illinois Statute of 1861 is 
a legal and not.an equitable estate, and its conveyance 
and ineumbrance, exeept as impliedly authorized in 
furtherance of the intention of the statute, must be 
governed by legal and not equitable rules; therefore, a 
mortgage of such separate estate for the remainder of 
the purchase-money, is invalid if her husband does 
hot join in the conveyance. Such mortgage having 
been assigned to a third party, whe had puszchased the 





notes, for their full amount, given for the balance of 
the purchase-money to the vendor; held, that by such 
purchase of notes, the vendor’s lien is extinguished as 
to the mortgagees, who therefore can not bring suit to 
the use of their assignee. The assignee can not set up 
such vendor’s lien as it is personal and can only be en- 
forced by the vendor. Richards v. Learning, 27 Ill 431; 
Keith v. Horner, 32 Ill. 524. For any claim which the 
purchaser of the notes may have against the husband 
in respect of his promise to the purchaser to refund 
the money paid to mortgagee, he has his remedy at 
law. Decree affirmed. Opinion by SHELDON, C. J.; 
Dickey, Breese and Scott, JJ., dissenting.— Eider et al. 
for the use of McLean v. Jones. 


PROMISSORY NOTE — PLEA IN ABATEMENT — 
Non-RESIDENCE—JOINT LIABILITY OF INDORSER— 
WAIVER OF PRESENTMENT AND NOTICE TO IN- 
DORSERS.—1, It is not a good plea in abatement that 
when the cause of action accrued and when suit was 
brought, both indorser and indorsee were residents of 
another state, and not that in which action is brought. 
Mitchell v. Shook, 72 Ill. 492; Mason v. Burton, 54 Ill. 
353; Schuttler v. Piatt, 12 Il). 418. 2. The fact thata 
note is indorsed, 

** St. Louis Marble Co., 
By James Givens, Pres’t, 

James Givens, 

I. V. W. Dutcher,” 
authorizes no presumption that this is a joint under- 
taking of Givens and Dutcher as indorsers, but, on 
the contrary, that of successive indorsers. Knowledge 
of the fact that a note is past maturity and no present- 
ment and notice has been mace to indorser, is neces- 
sary in order to make good a waiver of such fact by a 
promise of indorser to pay the note. Direct knowl- 
edge is not necessary; it may be inferred from a va- 
riety of cireumstances. Story on Prom. Notes, § 359; 
Mesne v. Osborne, 5 Mo. Opinion by SCHOLFIELD, J. 
—Givensv. Merchants Nat. Bank. 


Lire INSURANCE—PaID-UP POLICY—BREACH OF 
SPECIAL CONTRACT.—A policy contained the follow- 
ing provision: ‘‘ And the company do ‘urther promise 
and agree that if after having received not less than 
three (3) annual premiums this policy shall be sur- 
rendered while in force, a new policy will be is- 
sued for the whole amount of even dollars of 
premiums received by the said company (subject 
to any indebtedness on account of premiums) 
without subjecting the assured to any subsequent 


' charge, except the interest annually in advance 


on all indebtedness of this policy.” Four years 
after the policy was issued, the holder thereof directed 
the agent of the company to make the stipulated 
change to a paid-up policy. The agent wholly neg- 
leeted to make this change. The policy holder de- 
manded the return of all premiums paid, notes signed, 
and the cancellation of the policy; to which demand 
the “ superintendent of agencies”’ replied that, al- 
though the insured had no longer any right to a paid- 
up policy, as the stipulation required the surrender of 
the policy while in force, yet he would forward such 
policy as the contract provided for. This was not 
done, and on a subsequent request for a paid-up poli- 
cy, the insured was again notified to send in his pres- 
ent policy, since after the paid-up poliey issued he 
could not be allowed to elect as to which he would re- 
tain. The correspondence closed here, and suit was 
instituted by the insured by the amount of eash pre- 
miums paid. The declaration contains but one ecount— 
the count for money had and received. Held, that these 
premiums can not be regarded as having been paid 
for a paid-up policy or that the entire consideration for 
the premiums wae the issuing of a paid-up policy. It 
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was for the risk which the company had carried for the 
five years that the premiums were paid. The count 
for money had and received can not be maintained if a 
contract has been in part performed. There is a spe- 
cial contract here, and the breach of it is the gravamen 
of the action. Opinion by SHELDON, C. J.—Pheniz 
Mut. Life Ins. Co. v. Baker. 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 
July Term, 1877. 
ey Hon. ALBERT H. HORTON, Chief Justice. 
- — } Associate Justices. 





Notes SECURED BY MORTGAGE—DEFAULT—EXE- 
CUTION.—1. D. and wife executed three notes and a 
mortgage to secure their payment. The notes upon 
their face were due in one, two and three years re- 
spectively, but the mortgage contained a stipulation 
that, on default in payment of either, all should imme- 
diately become due and payable. On default in the 
payment of the first, suit was brought upon all three, 
and to foreclose the mortgage. A decree was entered 
which, after finding that the mortgage was given to se- 
cure the three notes, but that only the first was due, 
rendered a personal judgment for the amount of that 
note, directed a sale of the mortgaged premises and 
the application of the proceeds to the payment of the 
judgment and then to the satisfaction of the two re- 
maining notes in the order of their maturity, and 
awarded execution for any deficiency; held, that per- 
sonal judgment should have been entered for the 
amount of all the notes but that this was an error of 
which the mortgagors could not complain. And fur- 
ther held, that it was error to award execution for any 
deficiency in the amount of the last two notes, as no 
judgment had been entered therefor and execution 
issues only upon a judgment. Opinion by BREWER, J. 
Judgment modified. All the justices concurring.— 
Darrow v. Scullin. 


QUARE CLAUSUM FREGIT—DaMaGEs.—1. An action 
in the nature of trespass quare clausum fregit, may be 
maintained against a mere wrong-doer by any person 
in the possession of the land upon which the trespass 
is committed, without any reference to who owns the 
land; and the plaintiff may, in such a case, recover for 
whatever loss he sustains, and if no actual loss is 
shown, he may then recover nominal damages. 2. 
Wild prairie grass growing on land is a part of the 
realty, and belongs to the owner of the land; anda 
person merely in the possession of the land, without 
any claim to the land, and without any license or per- 

’ mission from the owner of the land to use the grass, can 
not recover, evenin an action of trespass guare clausum 
fregit, and even from a mere wrong-doer, for the de- 
struction of the grass. The owner of the land only, 
in such a case, can recover for its destruction. 3. 
Where the defendants, who were mere wrong- 
doers, drove their cattle into the plaintiff's premises, 
and herded them there, and refused to allow the plain- 
tiff to drive them off, and threatened to shoot the 
plaintiffs brains out if he attempted to do so; held, 
that the plaintiff may, in an action of trespass quare 
clausum fregit recover exemplary damages. Judg- 
ment reversed. Opinion by VALENTINE, J. All the 
justices concurring.—Hefley v. Baker. 

BURDEN OF PROOF—PRACTICE.—On the trial, in an 
action of replevin, it was shown, that the plaintiff fur- 
nished coal to a certain railroad company, upon condi- 
tion that the coal should remain the property of the 
plaintiff until used or paid for; and it was not shown 
whether the railroad company ever received coal from 





any other source or not. It was also shown that the 
defendant was sheriff, and that he levied an execution 
against the railroad company, upon the coal in contro- 
versy, which coal was then in the possession of the 
railroad company. The plaintiff did not pretend to 
know from personal knowledge whether the coal levi- 
ed upon was a part of the coal which he furnished the 
railroad company or not, but he testified that it was, 
that he had been notified that it was, and that the de- 
fendant told him that it was. The defendant, however, 
testified that he never told the plaintiff any such thing. 
This was all tlie evidence that tended to show that the 
plaintiff owned the coal in controversy, or that the 
coal levied upon by the defendant was a part of the 
coal furnished by the plaintiff to the railroad company. 
The jury found in favor of the defendant and against 
the plaintiff, and therefore, inferentially, they found 
that the coal in controversy did not belong to the 
plaintiff, and that it was not a part of the coal which 
he furnished to the railroad company. The court be- 
low overruled a motion to set aside this verdict and to 
grant a new trial, and then rendered judgment upon 
the verdict. Held, that the burden of proof, on said 
trial, rested upon the plaintiff, and the supreme court 
can not now reverse said judgment, merely upon the 
ground that the verdict of the jury is against the evi- 
dence. Judgment affirmed. Opinion by VALENTINE, 
J. All the justiees concurring.—Leip, & Co. v. Patrie 

PRINCIPAL—AGENT—EXECUTION OF A MORTGAGE 
BY WIFE ON REPRESENTATIONS OF THE HUSBAND.— 
1. Notice to an agent, to be notice to the principal, 
must be of some matter connected with the business in 
which the agent is engaged for the principal. 2. Where 
A personally made an agreement with B and his wife 
to purchase of the wife a note and mortgage before 
msturity for a valuable consideration, and in good 
good faith, and under the agreement the note and 
mortgage were not delivered and paid for until a 
month afterwards, and at the time the same were de- 
livered duly indorsed and before maturity, the said B 
was the agent of A to collect and secure certain secur- 
ities, and B delivered the said note and mortgage to A. 
Heid, that the knowledge of B as to the usurious char- 
acter of the note and mortgage was not constructive or 
other notice to A thereof. 3. Where a wife signed a 
mortgage-deed on a homestead, to secure a note exe- 
cuted by her and the husband, to take up a prior note 
of a like amount, but which had included,therein usur- 
ious interest, secured on the same homestead, and the 
wife alleged in her answer that the mortgage was given 
without her consent, and the proof showed that the 
wife was illiterate and could only read a little in the 
Testament by spelling the words, that the mortgage 
was not read to her, that she inquired at the time of 
making her mark to the mortgage,of her husband as to 
its contents, and was told by him “ that it was none of 
her business, that it did not amount to a row of pins; 
that it was a note; ” and that she signed the instru- 
ment believing it was note: Held, that if the wife was 
mistaken or deceived as to the contents of the said 
written instrument, it was the result of her own gross 
negligence; that she should have demanded the paper 
to be read to her, and that if she relied upon the repre- 
sentations of her husband, it was at her peril alone; 
and that after the delivery of the mortgage to the mort- 
gagee, who was innocent of any irregularity in ‘the 
signing of the instrument, and who had no notice of 
the statements of the husband to the wife, and the 
surrender of the prior note to the husband, and the 
cancellation of the prior lien on the homestead, the 
wife could not assert, as against such innocent mort- 
gagee, the defense that she never consented to the exe- 
cution of the mortgage. Opinion by HorTON, C. J.; 
all the justices concurring. Affirmed.—Roach v. Karr. 
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ATTACHMENT—PRACTICE—INSUFFICIENT SECURI- 
TY FOR DEBT.—1. A judge of.the district court has 
power, at chambers, to discharge an attachment. 2. 
Questions with regard to a motion to discharge an 
order of attachment discussed in the opinion. 3. 
On the hearing of a motion to discharge an attach- 
ment, the defendant offered to introduce the following 
testimony of a certain witness, to-wit: ‘‘I know the 
persons comprising the firm of P. & P., and had acon- 
versation with them in Topeka in May, 1875, in their 
office, in which they said, they had made defendant, R. 
L. M., a loan of $1,000 on his place in Lyon county, 
Kansas, and that they thought the place a good place, 
and that M. was a fine man, and that the loan was well 
secured.” Neither the firm of P. & P. nor any mem- 
ber thereof was a party to the suit; nor was it shown 
that either of them was ever authorized by the plain- 
tiff or by any person under whom the plaintiff claimed 
to make any such statement; nor was it shown that 
the conversation was connected with the transaction 
of any business for the plaintiff or for any person un- 
der whom the plaintiff claimed; nor was it shown that 
the attention of either member of said firm of P. & P. 
was ever called to said conversation so as to give 
either of them an opportunity to explain the same. 
The judge hearing said motion permitted said testi- 
mony to be introduced over proper objections and 
exceptions made by the plaintiff. Held, that the judge 
committed error; but further held, that as nearly all 
the evidence introduced on the hearing of the motion 
was embodied in affidavits, and as the supreme court 
has all the evidence, introduced on such hearing, be- 
fore it, such error will not require a reversal of the de- 
cision of the judge below, provided a preponderance 
of the evidence is found to support such decision; but 
further held, that in this case, a preponderance of the 
evidence introduced on the hearing of said motion is 
against said decision, and therefore that the decision 
must be reversed. 4. In an action on a note of mort- 
gage, where an affidavit is filed setting forth sufficient 
grounds for an order of attachment to issue, and such 
order of attachment is issued and property is attached 
thereunder, and the defendant then moves to discharge 
the attachment, and on the hearing of the motion it is 
shown that the grounds for the attachment are true, and 
that the mortgaged property is not a sufficient security 
for the debtand not sufficient ground for discharging the 
attachment is shown; Held, that the attachment should 
be sustained. Judgmentreversed. Opinion by VaL- 
ENTINE, J. All the justices concurring.—Shedd v. 
McConnell. 








CORRESPONDENCE. 
THE PROFESSIONAL OATH. 
To the Editor of the Central Law Journal: 

In entering upon the practice of law, the candidate, 
while assuming what the Romans called the toga viri- 
lis, takes an oath, “To support the Constitution of the 
United States and of the State of Indiana, to behave 
himself in the office“of an attorney, according to the 
best of his knowledge and ability, and with all good 
fidelity, as well to the court as to the client; to use no 
falsehood, nor delay any person’s cause for lucre or 
malice.” At least that is the way I construe the oath. 
To be properly understood, he is not only bound not 
to delay his client’s cause for lucre or malice, but not 
to delay for his client, the cause of his adversary, un- 
less where it is believed to be necessary, for the pur- 
pose of doing justice to the case he supports. Yet, 
young in practice, I have seen many a continuance and 
ehange of venue requested and granted merely for de- 
lay, when they have not had the least shadow of a 

















cause for taking such steps. Our courts of justice are 
principally made up of good and honest men, yet some 
professional men will deviate trom the paths of hon- 
esty. The force and effect, however, of this obliga- 
tion depends, at least, upon its conscientious interpre- 
tation, It may be so restricted as to render it almost 
ineffectual. Like all human provisions, safeguards, or 
inventions, it may be invaded or avoided by the craft 
or cunning of bad men. The phrase, “ all good fidel- 
ity to the court and the client,’ might be construed to 
mean more devotion, or obsequiousness than sound 
morality would require or allow. And the phrase, 
“nor delay any man’s cause for lucre and malice,” if 
restricted as some appear inclined to restrict it, to the 
delay of your own client’s cause, would, we think, ob- 
viously fall short of the spirit of that portion of the 
oath which requires that you should “ delay no man’s 
cause.” So that it comes to this, that the potency of 
the oath depends as much upon the principles of 
him who takes it, as upon its own virtues. Oaths may 
make bad men worse, but rarely makes bad men 
better. The system of ethics derived from such an 
oath, may or may not be worthy of approval. The best 
system of forensic ethics or moral philosophy, as ap- 
plied to the legal duties of men, is of divine authority. 
**Do unto others as you would be done by;” that is as 
you justly deserve to be done by. ‘“‘ Love your clients 
as yourself;”? which means, do the same justice to them 
that in their condition you would be rightly entitled to 
expect. You are not todo more for them than you 
would rightly expect; nor to love them better than 
yourself; not to sacrifice your conscience or your heav- 
enly hope to them, but never to sacrifice a single 
right of your client, let whatever will come up in your 
way. A lawyer owes no fidelity to any one except 
his client, and the latter is the keeper of his profes- 
sional conscience. He violates his official oath when 
he consciously presses for an unjust judgment, much 
more so, when he presses for the conviction of an in- 
nocent man. The high and honorable office of a coun- 
sel would be degraded to that of an mercenary were 
he compelled to do the biddings of his client against 
the dictates of his conscience. 
Very respectfully, C.D. PoTTER. 

NOBLESVILLLE, IND., Oct. 16, 1877. 








BOOK NOTICES. 


ANGELL ON WATERCOURSES.—SEVENTH EDITION.— 
A Treatise on the Law of Watercourses, with an 
pe saws containing Statutes of Flowing and Forms 
of Declarations. By JOSEPH K. ANGELL. Sev 
Edition. Revised and very much enlarged, by the 
addition of new matter to the text and notes, by J. 
ee LL.D. Boston: Little, Brown & Co. 


The sixth edition of this work appeared in 1869. 
The learned editor in his preface to this edition says; 
“This edition contains all the matter of the preced- 
ing editions, with the addition, to the first volume, of 
about nine hundred cases, seven hundred to the second, 
and two hundred to the third, selected from the mul- 
tude of American and English decisions reported since 
the last edition, as new or striking illustrations of es- 
tablished principles, or as containing new discussions 
of questions still unsettled. The text has been re- 
stored to the condition in which its was left by the au- 
thor, such additions as had been made thereto by 
former editors having been thrown into the notes, 
either in form or substance; the summaries prefixed 
to the several chapters omitted, and catchwords to the 
sections substituted therefor. In this way, the size of 





the volumes has been slightly increased, notwithstand. - 


ing the large additions. The notes of former editors 
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have been for the most part retained, though in some 
cases they have been transferred. and in a few entirely 
omitted or incorporated substantially into new notes. 
The editor has freely availed himself of such material 
contained in the last edition of ‘Taylor’s Evidence as 
seemed to him new or useful. This, however, consists 
chiefly of the more recent cases upon the different 
points in the law of evidence decided in the British 
eourts. Upon examination, it was found that much of 
that work, especially of the second volume, is taken up 
by the divers New British Statutes on Evidence, the 
cases decided thereupon, and suggestions for amend- 
ing the Law of Evidence, but of no practical interest 
to the American lawyer.” It must not be supposed 


that this edition contains all the recent American case | 
law ov this subject. We miss, for instance, such de- | 


cisions as the following: Smith v. Evart Booming Co., 
8 Cent. L. J. 787, obstructing navigable streams by 
booms of logs; Field v. Brown, 24 Gratt. 74, ancient 
dam; Dumont v. Kellogg, 29 Mich. 320, use of mining 
water. On the other hand, we find a good many late 
cases collected in the text and notes; such as Benson 
v. Morrow, 2 Cent. L. J. 798; 61 Mo. 345, lands formed 
by evolusion in Missouri River; Holker v. Porritt, 2 
Cent. L. J. 476; 8. C., L. R. 8 Exch. 107; L. R. 10 Exch. 
59; 23 W. R. 400, right of property in water; Griffin v. 
Bartlett, 55 N. H. 119; s. c., 2 Cent. L. J. 488, user of 
stream. 

We suggest to Judge Perkins and other law book 
makers, that it would be a decided advantage to some 
of those they expect to buy and use their books, if 
they would cite cases from the law journals. The 
CENTRAL Law JOURNAL has a wider circulation, we 
believe, than any of the state reports; and when an 
author cites a case from its columns, he cites, in most 
eases at least, a book which more lawyers read and 
preserve than the regular series of reports in which 
the case may also be found. 





UNITED STATES SUPREME COURT REPORTS, VOL. 94. 
—Cases Argued and Determined in the Supreme 
Court of the United States, October Term, 1876. Re- 
ported by WILLIAM T. OTTO. Vol. 4. Boston: Lit- 
tle, Brown & Co. 1877. 


This volume, containing mearly 900 pages of matter, 
brings the cases down, we should judge, to the close 
of the last term. At least we find in it some of the 
opinions filed about the time the court adjourned in 
Mav. Mr. Otto’s style of reporting enables him to get 
more matter in a volume than his predecessors; but 
complaint has been made that his reports are some- 
times obscure, owing to his relying too implicitly on 
the statements of the facts made by the judges. His 
report of Upton v. Trebilcock, 91 U. 8S. 45, has been 
cited as an instance of this. Wallace was criticised as 
being too prolix in his statements; but every case 
which he reported was understood, and his headnotes 
were very clear. 





NOTES. 


AN engineer of the British navy, who had served faith- 
fully for fourteen years, was dismissed in disgrace 
some weeks ago on the evidence of a parrot. 
He was charged with stealing a parrot from Major 
Dooley, an Indian Officer, who was returning to 
England on the st hip Si There were 
no fewer than two hundred parrots on board, all looking 
alike, and the great point of proof was the identity of the 
bird which had been lost with that which had been found in 
the engine-room. The court-martial determined to put 
the parrot on the stand. It was objected that the conver- 
sations of the parrot in the absence of the prisoner could 
not be received as evidence, but the point was overruled. 
The parrot testified in a very gentlemanly manner that he 














had belonged to the Major, and the engineer was sent away 
in disgrace. 

FRENCH COURTS OF JUSTICE.—The President of the 
Court of Cassatiov, the highest judicial functionary in 
France, receives the salary of a London police magistrate, 
£1,200 a year; but he is robed in scarlet and ermine, and 
wears a decoration on his breast. The Judges of Assizes 
and the Procureurs at the Assizes also wear scarlet, and 
their velvet mortar caps are braided with gold. In all the 
other courts the gowns of judges and procureurs are of 
black cloth, with white furred tippets, and their caps are 
braided with gold, silver, or velvet, according to the degree. 
The correctional judges generally sport silk cassocks 
and sashes, and cambric falls, and are rather imposing to 
look upon. In pronouncing sentence the presiding judge 
covers the head, and so do the others, and they all stand up; 
but when the judgment has been read all the puisne judges 
lift their caps in token of assent—hence the term opiner du 
bonnet for to be of one mind with aspeaker. Judgments 
are never delivered ex tempore in France, but always drawn 
up in the consulting room, and written on paper with nu- 
merous “ considerations,’ and quotations of the articles of 
the Code which meet the case in point; moreover, prison- 
ers are not present when sentence is pronounced. The 
presiding judge having read the sentence, hands it to the 
clerk and retires with his brethren. Then the prisoner is 
brought in again, and the clerk reads him the document 
close to the dock. The point is worth remembering by Brit- 
ish writers of fiction, who occasionally make a French 
judge sentence a prisoner off-hand and favor him with a 
moral lecture into the bargain, as 1s done in England. We 
have said that French judges are usually arrogant toward 
barristers. As a fact they will stand no sort of impertinence 
from the bar, and have it in their power to disbar an advo- 
cate summarily for any term not exceeding two years. M. 
Emile Olivier was once disbarred for six months owing to 
an uncivil slip of the tongue. It is fair to add that if some 
French Judges systematically abuse the large powers they 
enjoy,and if the judicature as a whole is anti-liberal, 
haughty, and narrow-minded to a rare degree, there are 
yet honest and intelligent judges to be found who will not 
prostitute their office at the bidding of a minister. , 


CaN A CHURCH SUBSCRIPTION BE RECOVERED?—The 
case of Cellege Street Methodist’ Church vy. Kendall, 121 
Mass. 528, was an action to recever the amount of a sub- 
scription made by the defendant’s testator toward the 
erection of an edifice for religious worship. It appeared 
that at a meeting of the members of the congregation of 
the church named as plaintiff, at which testator was pres- 
ent, the question of erecting the building was discussed 
and a subscription was opened to see how much could be 
obtained for the purpose, and the secretary of the meeting 
wrote down in theis presence, and with their knowledge, 
the names of those expressing a willingness to give with 
the amounts named by them. Testator’s name was put 
down for $500, and he afterward orally admitted and rat- 
ified the subscription. The edifice was built and occupied 
for the use of the congregation mentioned. It did not ap- 
pear, however, that the erection of the building was upon 
the faith of the testator’s promise or that the plaintiff or its 
trustees incurred or assumed any obligation in reliance 
upon such promise. The court held that the defendant 
Was not liable, saying that the subscription was a gratuit- 
ous promise depending wholly upon the good will which 
prompted it and could not be enforced at law. See in 
support of this conclusion, Exchange Bank of St. Louis v. 
Rice, 107 Mass. 37; 9 Am. Rep. 1; Fisher v. Ellis, 3 Pick. 
322; Bryant v. Goodnow, 5 Id. 228; Amherst Acade- 
my v. Cowles,6 Id. 427; Williams College v. Danford, 
12 1d. 541; Thompson v. Page, 1 Metc. 565; Ives v. 
Sterling, 5 Id. 310; Walkins v. Eames, 9 Cush. 537; 
Myrick v. French, 16 Id. 196; Athol Music Hall Co. v. Cary, 
116 Mass. 481. In Hanson Trustees vy. Stetsen, 5 Pick. 506, 
in which the subscription was to increase the ministerial 
fund, the court found it a fact agreed, “ that in conse- 
quence of the accumulation of the fund by these means, 
the great purpose, namely, the settlement of a minister, has 
been effected,” which constituted a consideration. The 
suggestioa in Bryant v. Goodnow, supra, substantially re- 
peated in Ives v. Sterling, and Walkins vy. Eames, supra, 
that “it is a sufficient consideration that others were led 
to subscribe by the very subscription of the defendant,” is 
said in the principal case to be but obiter dictum, and in- 
consistent with elementary principles.—[Albany Law 
Journal, 











